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OLD WINE IN NEW BOTTLES: BRIDGING THE PERIPHERAL
GADAA RULE TO THE MAINSTREAM CONSTITUTIONAL
ORDER OF THE 21°T C. ETHIOPIA

Zelalem Tesfaye Sirna
ABSTRACT

In sub-Saharan African countries where democraay are of law are
proclaimed but in several circumstances not trateglainto practice, it
appears vital to look into alternatives that calh giovernance deficits. It
is against this backdrop that “Old Wine in New @ed: Bridging the
Peripheral Gadaa Rule to the Mainstream ConstituioOrder of the
21st Century Ethiopia” came into focus. The mairjeotive of this
article is, therefore, to respond to the searchaltérnative solution to
hurdles democratization process, Africa as a regqagnwell as Ethiopia
as a country faces, through African indigenous Kedge of governance,
namely the Gadaa System. Accordingly, instituticamadl fundamental
principles analyzed in this article clearly indieathat indigenous system
of governance such as the Gadaa System embracagenods
democratic values that are useful in"2dentury Ethiopia. In sum, three
main reasons support this article: first, in Africa system of governance
is perfectly divorced from its indigenous instituts of governance;
second, indigenous knowledge of governance as @ures that could
enhance democratization in Ethiopia should not &i¢ &t peripheries;
and third, an inclusive policy that accommodategediity and ensures
the advancement of human culture appeals.

“LL.B (Haromaya University); MPhil(Universiteti Troma, Norway); Researcher at the
Institute of Indigenous Studies and lecturer in EwSchool of Law, Dilla University.
He can be reached at: zelalem.tesfaye430@gmail.camuld like to thank all of my
informants and specially Borbor Bule for his indldé historical accounts and narration
of the Gadaa system among the Borana.




Joornaalii Seeraa Oromiaa [Jil.4, Lakk. 1] Oromia Law Journal [Vol.4, No.1]

1. INTRODUCTION

The question of rule of law and democracy acrossSaharan African
countries has led several scholars in recent timesdarch for the
relevance of African indigenous institutions of gavance as alternative
solutions to leadership crises. Broadly speakingeveral respects, most
of the indigenous peoples’ indigenous instituti@iggovernance across
African states are more democratic and more egaltathan the
borrowed Western democratic principles. Moreovihoaigh indigenous
peoples of Africa are the ones who had establidbadership system
long before the formation of modern African statiedpwing European
colonial rule, their rights of self-determinationontinued to be
undermined by the modern African states. The mogeititical history
of Ethiopia has withessed monarchical system, pnittate and now
federalism which were not reinforcing and everyimeg started over
from the scratch.

To this date, how constitutionalism and the ruléaof should take root in
Ethiopia is a challenging question. Although mogt sub-Saharan
African states adopted Western models of democraey,multi-party
politics and parliamentary system as a guaranteeneocracy, it did not
guarantee rule of law and the good governance afmredEven worse
one party rule could also flourish beneath the dacaf multi-party
politics and parliamentary systeniThis indicates that though Western
political values are philosophically sophisticatadd transplanted to
developing countries like Ethiopia, they are nainslated into practice.
Hence, at the heart of this article is the questiowhether there is a way
out to such leadership deficit through indigenoystesm of governance, a
broad-based democratization, that permit a gredégree of popular
participation.

! Bahru Zewde, Historical legacy and the democrtitingorocess in Ethiopia (1994), in
Africa Zamani An Annual Journal of African Historwol. 2, p. 7.
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The general objective of this article attemptsimé khe two systems of
constitutional governance systems: indigenous Ghdaa democracy)
and modern constitutional principles. The speciigjectives are to
introduce the main features of Gadaa system asdigeinous knowledge
of constitutional governance systéno unveil the importance of Gadaa
system in 2% century Ethiopia; and to analyze the concordaric®@anlaa
principles and institutions of the Borana peopletotemporary FDRE
and Oromia National Regional State constitutiond&aSystem, being
an indigenous system of governance, how far ismpatible and viable
in the face of the modern legal institutions andeviversa? Is there
incompatibility between indigenous and modern astiand institutions
of governance? If so, is it possible and necessaryccommodate
traditional values into modern system of govern&nce

Having said so, this article signifies that we needstudy indigenous
people's culture so that they may live and growdoome the enduring
foundation of distinctive civilization for it has lat to offer to human
kind for the simple fact that “man's wider cultuidentities must be
allowed to grow, not by predatory expansion of onglization but by
the complementary integration of many diverse cafu” Therefore,
this article opens a discourse on traditional vemswdern governance
systems and thus it presents an indigenous knge&letigovernance as a
complementary tool not only for the interests ofligenous peoples
themselves but also for the peaceful co-existefideuman organism in
harmony and to add values in the spectrum of desegas opposed to a
monopoly of a single political culture, especidtg Western.

2 The Gadaa System has been studied by severalriexpaicholars such as Baxter
1978; Bassi 1996; Nikolas 2010; Leus 2006 and hiweaesearchers like Asmarom
1973; 2006; Lemmu 1971; Dinsa 1975, and others.hAlle approached the study of
Gadaa System with different academic backgrounds auitural orientations, as a
result, diverse interpretation of Gadaa institusi@md its values could flourish. Despite
this fact, this article has benefited from theirks

% It aims to make contribution to the field of wheame to be conceptualized as
Indigenous Knowledge (IK). Dozens of scholars @aample Agrawal 1995; Flavier,

J.M. et el. 1995; Bentley, K.A. 2005) have conddctesearches on the traditional
ecological knowledge and natural resource conservaystem.

* Asmarom Legesse, Oromo Democracy: An Indigenouidyi Political System (First

full ed., Red Sea Press Inc., 2006), p. 236.
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1.1. METHODS USED
This article used qualitative research method. slt found on the
assumption that Indigenous Knowledge of Governgii€€) could be
utilized to complement the democratization proces<thiopia. It is
based on the Borahapeople traditional governance experience. Where
the primary sources were gathered through intesjies@condary sources
were collected from literary works of domestic aatriate scholars.
However, when it comes to data gathering througdentation, | was not
lucky enough to observe ritual ceremonies and Gadasemblies that
often traditionally take place in the Borana Zosice there were no
ceremonies and/or assemblies conducted when tearok®r was in the
field in July 2012. To complement this limitatioeliance on written
sources were very crucial. Moreover, the diversityesearch methods
used allows *“to triangulate, or cross-check, tloeusacy of collected
data and analytic statement3.”

In addition, research method variables such as: guiage
(communication), status of informants, literacynder, age and personal
experience of informants and the experience ofl fedsistants, getting
behind the masks or “gate keepers” were considetdwd no language
barrier since | was native speaker of the Oromguage. The Borana are
a patriarchal society, it was the accounts fromlleski men with
knowledge of Gadaa System and Gadaa practitionerg welatively
authoritative as well as authentic. Neverthelgssas been addressed in
the analysis part of this article that one of tmawbacks of the Gadaa
political system is exclusion of women from polticphere.

® The researcher could also conduct interviews amch$ Group Discussions (FGD)
with elders from the Guji-Oromo of South Ethiopkowever, for the purpose of this
article, the case of the Borana people experiesiaséed.

® Riemer, F.,Addressing Ethnographic Inquiry (inl%pan & M. Quarteroli (eds.),
Research essentials. Jossey Bass Publishers, po@8),.

" Berrman Gerrald D, Behind Many Masks: Ethnographgl Impression management,
2007 [1963],in Robben and Sluka (eds.), EthnogmpRieldwork, Blackwell
publishing.
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1.2. CONCEPTUAL AND THEORETICAL OVERVIEW

1.2.1.Conceptualizing Indigenous Knowledge of Governance
Since 1980s several schofaend international institutions such as the
World Bank have characterized indigenous knowledgesignificant
resources for sustainable development. Howeveewa dcholars have
considered the importance of indigenous knowledfgovernance in
enhancing public participation, good governance;d aconstitute
pluralistic society. As currently conceived, thernte indigenous
knowledge is interchangeably used with terms likeal knowledge
and/or traditional knowledde

When it comes to the definition of Indigenous Knedde (IK) there is
no unanimously attributed definition to either igelnous knowledge or
indigenous knowledge of governance. However, theeeattempts made
by different scholars to define it. For instanceligignous Knowledge
(IK) may be characterized as: “the information &#gr a society, which
facilitates communication and decision makind.Whereas Warren, D.,
M., et al. characterize it as “local knowledge ttl& unique to a given
culture or society. [. . . ]. It is the basis otdd-level decision-making in
agriculture, health care, passed down from gemmgrab generation by
words of mouth™, Thus, IK may be conceived as knowledge found on

8 For example: Watson, E., Examining the Potentfalmaligenous Institutions for
Development: A perspective from Borana, Ethiofayelopment and Changéol. 34
No. 2, 2003, pp. 287-309; Agrawal, Arun, Dismamglithe Divide Between
Indigenous and Scientific KnowledgBevelopment and Change (199%pl. No. 26,
pp. 413-439; and Gauri, Varun, “How Do Local-levekgal Institutions promote
Development? An Exploratory Essay”, (Justice arev&opment Paper Series, Legal
vice Presidency;The World Bank, 2009).

° As opposed to individual knowledge, indigenous Wealge presupposes collective
knowledge, common knowledge of the people aboutnsied subsistence, conflict
resolution, leadership and others. Hence it codddgarded as a common resource.
Among others, knowledge of governance is the prentione.

1 Flavier, J.M., et. al.., The regional programme faromotion of indigenous
knowledge in Asia, 1995 in Warren, D., M., L.J.k8liveer and D. Brokensha (eds.) in:
The Cultural dimension of development: Indigenousowledge system; London,
Intermediate Technology Publications.

" Warren, D. M., Linking Scientific and Indigenous raultural Systems, 1989 in: J.
Lin Compton (ed.),The Transformation of International Agricultural $sarch and
Development(Boulder, CO: Lynne Rienner) p. 1.
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bonds between local communities and its knowletige.also described
as cost effective and participatory, scattered dmuinected to rural life
and passed down orally from generation to generstfio It is vital to
note here that the scope of IK is not limited tgiagdtural or health
practices only. Rather it is a very broad and dyinazancept that can be
used in other studies such as governance, astrqreghigs, and etcetera.

The concept of Indigenous Knowledge of Governanées) is the
derivative and extensive family of indigenous knesdde. For the
purpose of this article, IKG represents an indigenpolitical system of
governance that passed from generation to generatim functions
distinctively parallel to the modern political irtations. To complement
this operational definition, the UNDP definition gbvernance reads that
it is:
“the exercise of economic, political and admingdive authority
to manage a country's affairs at all levels. It qoises the
mechanisms, processes and institutions, througtchwhitizens
and groups articulate their interests, exerciseirthegal rights,
meet their obligations and mediate their differesicé

By analogy, IKG can be regarded as a system okemawice that
possesses traditional institutions designed foriospalitical and

economic purposes. Therefore, the subject mattdreo$tudy, the Gadaa
System, properly fits into the concept of IKG sintde embraces

governance values and institutions that allow theppe to enact laws,
interpret and implement it for the best interesbcial, political or

cultural) of the society.

In relation to the importance of IKG there are twomtradicting thoughts,
viz.: the neo-traditional and neo-liberal views.dgn the following sub-
sections these two arguments are dealt with.

12 i

Ibid.
13UNDP (United Nations Development Programme), Goarce for sustainable
Human development (UNDP Policy Document, New Yoi97), p. 17.
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a. The School of Organic Democracy or Neo-
Traditionalist Position

In positioning indigenous system of governance indern political
systems neo traditionalidfsare committed to pull the peripheral social
organizations of indigenous peoples to the cefiinés school holds that
traditional leadership has unique features and apato build
democracy from beloW’ Precisely, this school does not consider
traditional institutions of governance as threatdeanocracy or human
rights but as compatible, in principle, with modegovernance.
Moreover, they consider it as a legitimate organd ®alid mode of
governance and it facilitates for consensual deawycf This school
considers that indigenous governance is linkethédife and the spirit of
the people; as it is woven to socio-cultural traiend tools of
communication by which they conduct their dailyibess. As such, they
conceive indigenous governance as a means of msttitn of
destitution for proper governante.

To understand the causes of this school, it is ss&og to consider the
premises the proponents of indigenous system oérgawice relies on:
Firstly, traditional institutions of governance are indigas or native to
the land and to the people. Hence, it enabledpé@ple to live in
harmony long before the birth of modern Africantetaand before
introduction of multi-party political system. Acabngly, indigenous
leadership had served as the “custodians of aatemtid community
land; the custodians of culture, customary laws @aditions including
history; the initiators and champions of developmactivities in their

14 Sklar, Richard,The Significance of Mixed GovernmienSouthern African Studies,
1999 in Jonathan Hyslop (ed.); Bentley, K.A., Arewers of Traditional Leaders in
South Africa Compatible with Women's Equal Right$ffee Conceptual Arguments in:
Human Rights Review, 2005 pp. 48-68; Kidane Mewgist African Traditional
Institutions of Governance: The Case of Eritreallayye Baito, 2003 in Olufemi
Vaughan, (ed.) in Indigenous Political Structuresl &overnance in Africa ( Ibadan:
Sefer), pp. 208-223.
15 Sithole, Pearl and Thamsanga Mbele, Fifteen yiRaxéew on Traditional Leadership
g@ Research Paper, Human Science Research Co2008), p. 10.

Ibid.
7 bid.
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respective areas of jurisdiction; and their roléeha maintenance of law
and order including presiding over and settling “ocaminal civil
disputes®.  Secondly they underscore the fact that indigenous
governance has unique attributes of leadershigfulfds specific social
needs of a community unlike modern political
institutions. Besides, people also value differenfjualities in  the
leadership. In this line, the values indigenouadé&ship has both
socially and culturally makes it vital to supplerhéhe inadequacies
and deficiency of local government for which nowgla
local administration choose to rely on traditionehders to reach the
local people. Therefore, traditional leaders oweafpnatic social
responsibilities towards their citizens with thetiao of identity and
social responsibilities”*®  Thirdly, they reiterate that traditional
governance is based on the custom and practiceeopeéople since the
time immemorial and case-by-case governance whiefffect
necessitated the regulation of human behavior andition of justice
based on moral values and customary laws than agedslaws enacted
by a parliament. Moreover, this school assertsttiagditional governance
is akin to consensual (deliberative) democracy wheeople actually
determine who will hold power as opposed to the/ddcision by single
(elected) politicia®. In deliberative democratic society, therefore,
minority rights are not vetoed by majority instedthey are
accommodated.Fourthly, they sum their arguments that African
communities are “communitariai® than individual®>. The society that

18ECA, (Economic commission for Africa), RelevanceAdfican Traditional Institutions
of Governance, (Economic Commission for Africa, Rugtions and Conference
Management Section (PCMS), Addis Ababa, Ethiopiair20p. 19.

91d., p.12. In places where state authority is weak stadt, people tend to prefer
local-level legal institutions over official chariggand use them to address most day-to-
day conflicts such as: disputes related to larftgritance, domestic and family issues.
% Koelble, T., Democracy, Traditional Leadership ahd International Economy in
South Africa(CSSR Working Paper No.114, 2005), 1gp15.

L Communitarianism is a social philosophy that naiitg that society should articulate
what is good - that such articulations are bothdedeand legitimate. It is often
contrasted with classical liberalism. Communitasiaexamine the ways shared
conceptions of the good (values) are formed, trattesdy justified, and enforced. In
other words, it is a theory or system of socialamigation based on self-governing
communities (See: Christensen Karen and David lsewvin(eds.), “Encyclopedia of

8
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have numerous trait of commonness and built onrerttecollective
interest shall be promoted on their own valueses$tof introducing
alien values to the local communities. It is argtleat for the continent to
emerge out of the vicious cycle of military dicteioip and corrupt
civilian regimes it has to re-examine its indigesgolitical systert.

b. Neo-liberal Approach or Democratic Pragmatism

The opponenté of the school of organic democracy firmly arguaiagt
the proponents of indigenous governance claimirag this inherently
defective and they cast doubts as to their comiiitilvith democratic
values and fundamental human rights principles. edoer, the neo-
liberalists (pro-state involvement) advocates foriongtization of
individual rights in a sense that letting indivitkiato choose any
institutions of his/her own plays a crucial roled@mocratization process.
Besides, the proponents of this school ground tasguments on the
following themes:

Firstly, this school argues that the principles of denmcdemand state
nations that “ensure access to democracy as a cditynio which all
humans are entitle@”. In addition, they hold the view that the infilien
of democratic values through globalization and eoais integration is
inevitable and so that the modern institutions wsabner or later replace
undemocratic institutions such as the traditioyatem of governanée
Therefore, they clearly argue that it would beléufor a government to
continue to support indigenous political systémSecondly the

Community: From the Village to the Virtual Worldyol 1, (A-D, Sage Publications.
2003), pp. 224-228.

2 |ndividualism is often seen as a problem in whapriesupposes a false social
ontology, by rationally atomizing society and disgtg a social bonds. What liberals
do claim is that no constitutive attachment, eitterstate, nation, family or cultural
group, must trump the claims of individuals andrthasic rights.

% Bahru,Supra note 1.

%4 Ntsebeza, Luugisile, Democracy Compromised: Chiefsthe Politics of the Land in
South Africa.(Leiden and Boston: Brill, 2005) .

% Karen & LevinsonSupra note1, p30

% bid.

%" Basically such argument goes against the tradititeadership abused by colonizers
(for example: the British indirect rule policy amtiieftaincy in South Africa) and of

9
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proponents of neo-liberalists presuppose that [Iruitizens under
traditional authorities are not true citizeffs"This argument holds that
rural people are subjects of undemocratic autlesrithat do not have
system of accountability to the people. Howeveis #rgument emerges
from the kinship based traditional leadership wheaditional leaders do
not “give everyone a chance to be elected andytsters does not appear
to have systems for recourse against unfair exercit power?’,
Moreover, this argument also relies on the gendeguality where the
traditional political system favors male generatidrherefore, since
traditional system excludes women from  political ghti
indiscriminately, in effect, it denies their citrzhip rights and
detrimental to women's right to equalifihirdly, in decentralized form
of traditional leadership, the assemblies and cidgirgather for long
period of time to dispose socio-political and tliere, it is labor and time
intensive. Moreover, direct participation of locaéople in decision-
making would not be possible in broader contexpeerlly in current
world, where indirect democracy is efficient andstoeffective. Thus,
they argue that deliberative or consensual demgarandel's practicality
is next to impossibf&,

In conclusion, it is necessary to link the dividilnge between the two
thoughts. At least in abstract sense, the debataitatelevance of
indigenous governance revolves around the objectind universal
democratic based thesis vis-a-vis the culturaltikedan synthesis to
democracy. In this respect, one may argue that,the absence of
objective method or scale for weighing these tweoecealues against
another [. . . ] the choice between the two isrelytin the moral eye of
the holder®’. Clearly, neo-liberalist follows color-blind appmich, as a

course it does concern not all modes of Africaditianal leadership. For example, as
there is a mechanism through which traditional goaece under Gadaa system holds
traditional leaders’ accountable; arguments of litegralists, in this respect,cannot be
the reflection of all types of traditional systefrgovernance in Africa.

28 Mahmood Mamdani, 1996, p30.

29 |bid.

30 ECA, Supranote 18.

31 Bentley, K.A., Are Powers of Traditional LeademnsSouth Africa Compatible with
Women's Equal Rights? Three Conceptual Argumer@$,20Human Rights Review.

10
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result, it would mean denial to group rights animately it advances the
cultural supremacy and/or imperialism at the expesfanulticulturalism
and legal pluralism. In this respect, the
custom to which indigenous governance is alignet 8ihastilyassumed
as "hindrances to universal democratisation withiifferentiation®

That is, like the modern political systems, indiges system of
governance has its own drawbacks and it has tpeached cautiously
instead of categorically capitalizing on its lintiteas such as patriarchy
and lack of gender equality. To this criticism, pooent of traditional
governance, accepting the critic in principle, rm&ively defend that
such drawbacks need to be solved by "progressidenagotiated” means
than punitive legislatiodd Therefore, the drawbacks of traditional
governance should not be over emphasized to tlemiettiat it veils the
importance of traditional institutions have, at dgato the people
concernetf.

2. INTRODUCING OROMIA NATIONAL REGIONAL
STATE AND THE BORANA PEOPLE
The formation of Oromia National Regional State @BY° is the
product of ethnic federalism Ethiopia adopted imlyed990s. It was
following the 1992 Proclamation of the Transitiom@abvernment of
Ethiopia that the Oromia regional state was esthbdl in July 1992. In
this regard, Article 2(b) of the charter reads tftae rights of Nations,
Nationalities, and Peoples to administer its owiaied within its own
defined territory and effectively participate iretbentral government on

*1d, P12.

* Ibid.

3 For example, it is undeniable fact that Gadaaesyshas incredible values that can
enhance equal representation, equitable distribudfaesources and division of labour
across generations and allow men and women ofe# play a crucial role in social life
(Asmarom,supranote 4, p 285).

*Currently ONRS comprises of 34.5% (almost 35 roif Jhe country's total

population, and the Oromo language covers 31.68taf language coverage following
the Amharic language which is 32.7% (CIA, the Wdddt book)._http://www.cia.gov
Jlibrary/publications/the-world-factbook/goes/etrth

11
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the basis of freedom, and fair and proper reprasent It was based on
this provision that all regional states includinBKS were constituted.

Following regional states formation, ONRS adoptsdirst constitution
in 2001 and revised twice (in 2005 and 2006). ONR&hstitution is
meant to be the reflection of plurality of statensiitutions which is
replica of self-rule inherent in the federal systerhat is, the federal
system is the cause for the multiplication of forhegal rules and among
others the existence of a number of regional ctutsins is an indication.
Furthermore, Article 52(2) (b) of the FDRE Condiiin recognizes that
national regional states can enact their own ctutigths. However, in its
entirety ONRS constitution is similar to the FDREnstitution. The
ONRS Constitution, like the FDRE Constitution, iesf the fundamental
principles of human rights in its entirety. Moregvé describes the
vertical distribution of powers among the four adisirative levels of
ONRS, viz., the regional governmertonal administration, Woreda
administration, and Kebele administratiol®.At all these levels,
administrative and judicial institutions are esistikd being a supreme
legislative power vested in the ONRS Council, @efe Comparable to
the HoPR of Ethiopia, the ONRS Council is congtitully recognized
as the highest political authority over mattersaaning to the region.

The ONRSCaffehas 537 seats and its members are elected by tmpbep
directly for a five years term office; and as autethey are accountable
collectively to the people of the ONRS (Article 45(48 (1), 48(6),
51(1) of ONRS Constitution). The adoption of the RBconstitution did
not pass through the traditional constitution achgptstages such as:
drafting stage by constitutional drafts men, dehfien stage open to
public discussion, and the adoption stage upon dbesion of the
constitutional assembl{ Rather it was adopted by simple majority vote
of ORNS Council. This might have happen for twosmes: that ONRS

% Berhanu Gutema, Restructuring State and Societyni& Federalism in Ethiopia
(SPIRIT, Doctoral Programme, Aalborg University, mbeark SPIRIT PhD Series,
Thesis no. 8, 2007) P. 225.

3" Tsegaye Regassa, Sub-national Constitutions irofiith Towards Entrenching
Constitutionalism at State LevelMizan Law Review (2009)ol. 3 No.1, pp. 33-69.
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Constitution was largely a direct copy of the aligadopted federal
Constitution both in its form and in its substanmegd ONRS Constitution
did not introduce unique institutions of governasosceptible to public
deliberation (e.g. constitution embracing the Gadesitutions). But,
isn't it appropriate and possible for ONRS to idioe a unique and
valid regional constitution based on constitutio@aldaa principles? This
guestion is at the heart of this article.

While the FDRE Constitution is the supreme lawhd tountry, ONRS
is supreme law of the region (Article 9 (1) of FDRI®nstitution and
Article 9 (1) of ONRS Constitution). The supremacy ONRS

Constitution over regional laws is believed to bdaralication of the self-
rule. However, since all essential powers are gi@n the federal
government and the residual power left for theaegi states including
ONRS, the latter's constitution lack potential kgtive and executive
power and its supremacy is symbolic, except on rigspective
competences. Whether other federal laws are algerisu to the ONRS
Constitution is not clearly addressed in the feldevastitution. However,
to argue that all federal laws are superior to rbgional constitution
negates at least the fundamental principle of fdten and it nullifies
the purpose of adopting regional constitution.

2.1. THE BORANA
The Borana people are part of the Oromo languagekipg peopl€ and
belong to the East-Cushitic family in the Horn dfiéa. The Borana live
to the South of Ethiopia as well as in the Northgart of Kenya,
“straddling the borders between the two countti@s'In the Southern

3 The cumulative reading of Article 39 (3), (4) dPRE Constitution and Article 39
(4), (5) of ONRS Constitution indicates that whezgional self-rule is transgressed and
could not be rectified the right to secession carsdught as a last resort. But one has to
be cautious not to take the right of self-rule aigtt to secession as easily pragmatic.

39 The Oromo people who inhabit in Ethiopia predomthaare considered among the
largest and the most widespread ethnic groups ritadfand are estimated to number
between 35-40 million people (See also: Asmarsupranote 4; Bassi 2005).

0 Fayo, Godana, Coping with Scarcity in Northern ¥@nThe Role of Pastoralist
Borana Gada Indigenous Justice Institutions in {fafPrevention and Resolutions for
Range Resources Managements (The Hague, The Nettier011), p. 24.
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Ethiopia, the Borana number well around 1 milflowhile in Kenya they
are over 300,000 peofffe The general community unity and pattern of
life is ordered along the rules and regulationsh®# Gada system of
administration, which has a structured chain of e@nd with Abba
Gadaafite (at apexj>. What perhaps surprises most scholars is how
Gadaa System could be maintained among the Borama@®without
losing its originality. The plain reason is the tfabat it was not
discontinued by colonial rulers given the geograghlocation and the
socio-economic activities of the people. Hencey tbeuld maintain an
indigenous administrative system.

What is peculiar among the Oromo people in geremdl the Borana in
particular is an entrenched trend of dividing peopito moieties and
sub-moieties, clans and kinships and organize®rittlie purpose of
administration. Along the division of the societyta sub-clans the
powers and functions are also shared among thepgraacordingly.
Besides, the Borana social structure is made dierdifit families,

lineages, and kin that operated in a structurednerathrough different
governments, and were visibly seen as politicatesys that, in turn,
were also reinforced and given authority througbaoized systeni$

The Borana are divided and organized into two méarels (moieties)
known as Sabbo and Gona and the former has thbemesieties and the
latter has two sub moieties. The Borana co-exis&cgfully as a unit
irrespective of whether a person is from Sabbo ona However,
restriction is placed on endogamous marriage, a.@erson from Sabbo
marries only from Gona and vice versa; exogamousiagg is the rule.

Under the current federal structure, the Boranaezsnlocated in the
Southern part of ONRS. The Borana of Ethiopia isdboed by Nations

;‘i Ethiopian Central Statistical Agency Report, 2007.

Ibid.
“3Supra note 39.
4 Aguilar, Mario I., Reinventing Gadaa: Generatiokabwledge in Boorana ( Mario I.
Aguilar (ed.), 1998) inThe Politics of Age and Gerontocracy in Africa: Bbigraphies
of Past & Memories of the Presemirénton, NJ and Asmara: Africa World Press, Inc.)
pp. 257-279.
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and Nationalities and Peoples of South Ethiopidhie North; by two
Oromo tribes in the North east, i.e. the Guji-Oroamal the Arsi-Oromo;
by Somali people in the South-East, and by the Kanghe West. The
Ethiopia Borana, under the current regional statecsire is one of the
nineteefi® zones recognized by the ONRS. It encompasseseéhirt
districts and one town viz.; Abaya, Bule Hora, Dalhaas, Dillo, Dire,
Gelana, Moyale, Malka Soda, Miyo, Teltele, Yabeltmd Yabello
town*® In contrast, the Kenya Borana currently occuples upper part
of the Eastern Province to the North of the courltrgncompasses three
districts namely; Isiolo, Marsabit and Moy#le

2.1.1. General Overview of the Gadaa System of Governance
Gadaa Systefi embraces four basic indigen8us governance
institutions, namely: Age-sets @rlyya), Gadaa Council (dula); Gadaa
General AssemblyGumigay9; and the religious institutiorQallu). The
Borana age-seth@riyya) is an institution organized based on age and
generational relationships. That is, a son get®odiiced to a specific
Gadaa grade, which correlates to the Gadaa coohdiis father, and
subsequently changes his grade every eight yeaes raember of his
cohort.

%5 See: West Arsi, Arsi, Finfine special zone, WesblMga, East Wollega, Kellem
Wollega, Horo-Gududru Wollega, East Showa, SoutstEdhnowa, North Showa, West
Hararghe, East Hararghe, Borana, Guji, llu-Ababaiamma and Bale (Source:
Oromiyaa.com ).

“% See http://oromiyaa.com/index.php? option=comeatdview=category&layout=
blog&id=108&Itemid=607 visited on February 10, 201

*’'Supra note 39Moyale is like a "rendezvous" for Kenya Oromo dttiopia Oromo.

It is a district partitioned between Ethiopian @l states (Somale and Oromia) and
Kenyan state where you can see governors fromdmathtries are lined in one town.

8 Structurally speaking, the term Gadaa has beemetkfn different disciplines in
several ways. For instance, Gadaa is consideresobial-anthropologists as “an age
grade that divides the stage of lives of individutbm childhood to old age into a
series of formal stages." Tadesse referring toGhdaa System among the Guiji stated
that there are thirteen stages and transition aamggs to mark the passage from one
stage to the next. However, the formal Gadaa stageng the Borana does not exceed
eleven Gadaa grades. Moreover, Gadaa divides paavetsfunctions, accords rights
and responsibilitiealong the age-sets.

%9 Gadaa was developed over five centuries with mepm foster social, political,
economic and military matters collectively. Struelly speaking, it is age and
genealogical based grouping of male generatiordasnsion of labor among the classes.
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There are eleven age-sets in Borana, idaballe Gaamme-didigga
Gaammee-gugudd&uusa Raaba Gadag Yuba I,Yuba I Yuuba |
Yuuba 1V andGadamoojji

Whereas Qallu is non-secular institution intercanee with other Gadaa
institutions and its role in the Gadaa system cabheaindermined, it is at
the moral side of public administration. Howevern, the purpose of this
work, age-sets and Qallu institutions are not dised. Rather the two
pivotal governance institutions: the Gadaa coufsiecutive) and Gadaa
General Assembly (legislative) are discussed analogized to the

modern government organs.

a) The Gadaa Council Adula) and Gadaa General Assembly
(Gumigayq

Gadaa council is executive body of Gadaa governmedtit consists of
six members. They are: a President (Abba Gétlaalso known as Abba
Gadaa arbora)’ two vice-presidents (Abba Gadkaontom; and three
senior councilors (Ayyuu Adula The president and the two vice
presidents form the Gadaa triumvirate or it may dmmsidered as
government by committde The three presidents are the most senior
officers of the Gadaa Councfl.And additional three senior advisors are
available to both offices of the presidents (Abbad&aarbora and
kontoma. Furthermore, all members of the Gadaa Couneilragarded

0 Dialectically speaking, the nomenclatures of Gatiders, among the central-
Oromo, was slightly different from the Borana's evipnce: for example, Abba Bokku
(father of scepter) used widely instead of Abba &adHence, where Abba Gadaa is
common among the Borana, Abba Boku is common toctrgral Oromo society. In
substance, however, there was no substantial éiféer. Today, where the Borana could
maintain their system, Gadaa System among Wollagaother parts of Oromo groups
was severely diminished, if not entirely abolished.

1 Asmarom,Supranote 4, p63.

2 Gadaa Council is an entity. As an entity, the emioof legal person and natural
person applies to the Gadaa Council. That is, waherember of Gadaa Council acts in
official capacity, it is regarded as if it were cocted by the Gadaa Council. Hence,
while the members of Gadaa Council are mere ag&aidaa Council is a separate body
of Gadaa government. Accordingly, if a member cotaraicrime, he shall personally
be responsible. However, for any activities carrimat within the scope of their
authority, it will be regarded as if it were contidat by the Gadaa Council and therefore,
the responsibility goes to the Gadaa Council, adhé councilor(s).
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as equals despite the fact that they exerciserdiftefunctions and play
different roles (Informant A). According to the Bmra customary law, all
the members of the Gadaa Council are requiredréottigether from the
moment of their election upto coming to power. tldition, after taking
power, the three Abbaa Gadaas shall be constitntedwo bandsOlla
Arbora (neighbor ofarbora) andOlla Kontoma(neighbor okontoma.>?

Besides, the Gadaa Council has assistants comrkoailyn asJaldhaba
(executive officers) (Informant B). The executiviiiaers (not less than
six) are appointed by joint decision of clan eldamsl the Gadaa Council.
Their appointment procedure is as follows: each pl@sents candidates.
Then, the clan leaders will have discussion witancklders on the
capacity and diligence of the candidate. In additio the executive
officers, the Gadaa executive body also embracesorjuGadaa
councilors Hayyuu Garba (Informant A & B). Junior councilors are
different from senior councilors in the followingaws: while junior
councilors are selected just before the power teanseremony, the
senior councilors are elected at tiausa Gada grade along with the
Abba Gadaa. Second, selected junior councilorsegmesentatives of the
five Gadaa classes (i.e, including the Abba Gagaa,gunior councilors
consists six members). Moreover, unlike the seoceamcilors, they are
recruited by the outgoing Gadaa Council, but theyve with the
incoming Gadaa class (Asmarom 2006).

Gadaa General Assemb{umigay9 >* is the legislative body of Gadaa
government. The Borana themselves perceive thetifumoof the
Gumigayoand describes it adubbii aadaa(custom-talk) anddubbii

3 Asmarom,Supra note 4p64

** The nomenclatures of Gadaa General Assembly acossio land were derived
from the names of places where the assembly idagineld. For instance, among the
BoranaGumigayois derivative of the names of two places, Gamigayowhich refers
to water well andyjumimeans assembly. However, among the central Orbraaalled
Chaffe since the general assembly used to take placer unighly respected Oda
(sycamore) tree on the edge of prairie gr&waffa. It is from such meeting places that
the term Cha_e is given to the assembly. In thépaet, De Salviac had to say “it is by
virtue of such a metonym (use of the name of omgtfor that of another) we designate
the legislative corps [...]” (De Salviac2008 (190211).
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seeraa(law-talky. That is, the Gadaa General Assembly is committed
to discuss and deliberate on customary laws antisiof the Borana as a
whole. Therefore, it is not for the sake of analtiggt one has to consider
Gadaa General AssemBhas a legislative organ of Gadaa government;
rather it is one of the well functioning Gadaa eyt of governance
among the Borana people. In principle, every Boraallowed to
convene to the Gadaa General Assembly. Differemcésms of age or
status may not bar a person from attending it. H@wneconvening
individuals should have the capacity to deliber@teissues and/or they
shall have vested interest in it. Most scholarssmer it as the most
inclusive political discussion and decision-maksuogne. It is considered
SO as it gives structural subsistence to the natam in a democracy,
power rests ultimately with the people so that tleegrcise by direct
participation or by delegating power to some leadsrtheir choosindy.
However, others argue that we cannot say it isesstative since
women do not participate directly in the Gadaa Gangssembly and in
any other political activities along side of therm&enerally speaking,
the latter is one of the drawbacks of the Gada&e8ys

When it comes to the powers and functions of thela@aGeneral
Assembly, it is discernible that it exercises suopee legislativé®
authority in Borana. The Borana strongly believat tihe Gadaa General
Assembly has the highest political authority as parad to the powers
and functions of Gadaa Council and other Gadaautishs (Informant
C & D). Moreover, what makes it more interestingh@ only the fact
that the Gadaa General Assembly exercises ultirmatieority but also

% AsmaromSupranote 4, p97

* The Gadaa General Assembly meeting takes place onthe middle of the term
office (eight years) of the Gadaa class in poweis Imandatory for all living Abba
Gadaas, Gadaa Council (inclusive of junior and arenouncils),age-set councilors,
clan elders and Abba Qallus to convene to the dgdyem

*" Asafa Jalata, Oromo Peoplehood: Historical anduEail Overview (Sociology
Publications and Other Works, 2010) available Hp(ftrace. tennessee.edu/utk soco
pubs/6 ); Dirribi Demissie, Oromo Wisdom in Blka Civilization ( Finfinne,
Ethiopia,2011).

%8 Broadly speaking, its function include (but nanilied) to review laws, to proclaim
new laws, to evaluate the men in power and settipmdisputes that could not have
been resolved at the lower possible levels ofiticjal organ(s).
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the fact that its supremacy is deeply rooted ppieciAnother peculiar
feature of the Gadaa General Assembly is its ingdayt and
transparency. For example, where the discussiordalilgeration is to be
taken on issues that concerns Abba Gadaa in ptowdnas to withdraw
from the assembly and will be replaced by anotAdba Gadaa.
Furthermore, all presidents (i.Abba Gadadfite (apex) orAbba Gadaa
kontoma (vices) and hayyuuadula (senior councilors) have to be
excluded from leading deliberations that is conedrwith amendment of
the Gadaa constitution (i.e., laws dealing with pawvand functions of
Gadaa councilors, powers and privileges Athbba Gadaas and his
assistants, and others). The reason for exclusiohbba Gadaas is to
avoid conflict of interests and to amend it impaiyi. Except on
legislations that may raise conflict of interestdl, presidents are not
required to abstain from influencing the membersGafdaa General
Assembly's decisions and they can even propose laaws for its
adoption.

3. BRIDGING GADAA PRINCIPLES TO CONSTITUTIONAL
FUNDAMENTAL PRINCIPLES

One of the tasks of this article is to uncover filmedamental principles
and morals upon which the Gadaa leadership is le$tad. In order to
know Gadaa principles, the researcher used to @esgtigns based on the
common fundamental principles most democratic ¢mtisins embrace.
Among others, fundamental principles such as rtilave, accountability
of state officials, transparency of government besses, principles of
equality, sovereignty of the people and supremddiie constitution are
the most notable ones. Based on the findings aedctmstitutional
principles enshrined both in the FDRE Constitutiamd ONRS
Constitution, a precise analysis is provided aevs:

i. Rule of Law: Conceptually, rule of law suggests that the lawliits

the sovereign in a society. As an idea, the ruldaaf stands for the
proposition that no person or particular branclgafernment may rise
above rules made by fairly and freely elected malitrepresentatives.
These laws mirror the morals of a society, and Western Democracy
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they are supposed to be pre-established, formalizesitral, and
objective. Everyone is subject to their dictatethim same way. The rule
of law, therefore, is supposed to promote equaiitger the law. Thus,
rule of law should be clearly differentiated froale by law; i.e. the latter
does not necessarily mean that the law is legignfat it might not
satisfy most of the desiderattin

However, the perception of rule oflaw among tiB®rana is a bit
different. According to one of my informants, rwélaw signifies not
only liability of individuals rather it also mearat everything and all
beings have rules. That is the law stands not doidythe benefit of
individuals or to discipline officials but it alsxtends to animals. In this
respect, the Borana say trederri muummee, seera sardeterally it
may mean as;a law for a minister is a law for a dog'The implicit
meaning of this statement is noted by Asmarom Hewe: in principle,
people are not required to raise dogs, some dog stomnot, but those
who do have an obligation to feed them irrespeabivihe fact that there
are leftover foods or not. That is why the Borataes that there are laws
for everything, even for the d®y In a nutshell, the idea here is that the
concept of rule of law is perceived not only as e is superior to any
person but it also extends to natural world (angnhalience, it considers
natural being not mere object of law but as subpédaw. The principle
of rule of law is at the heart of the Gadaa demmcrAccording to one of
my informants the rule of law is entrenched valmeoag the Borana
society to the extent that tibba Gadaa himself is subject of the same
laws as ordinary Borana. For example, Alsha Gadaa and his cabinet
are answerable to the Gadaa General Assembly in rthd

of his term office. That is, politically speakinthe supervision of the
conduct of Abba Gadaa by Gadaa General Assembly is the principle
than exception.  And legally speaking, where th&adaa leaders
commit serious offences they will be punished eaxa eventually be upr

% Leon Louw, What is the Rule of Law?(African Remid Meeting of the Mont
Pelerin Society Nairobi, Kenya,2007).
0 Asmarom,Supra note 4p201.
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ooted from the office. This is a clear indicatidngenuine rule of law as
opposed to rule of men.

Obviously, the FDRE Constitution stipulates tled Prime Minister and
the Council of Ministers are answerable to the Howd Peoples
Representatives (HoPR).Likewise, the ONRS constitution states that
the president is answerable to the the Council tateSChaffg (Article
72(2) of FDRE Constitution and Article 57(2) of ONRConstitution).
However, to the question how and when the leadeteeocountry and
the regional state can be impeached by the pantitiare regional state
council respectively is not clear. Even the ternpeéachment is not
provided in the DRE Constitution: it is ambiguouskated as, “[. . . ]
responsible to the House of Peoples' Represersdtf?en this respect,
one may consider the Ethiopian House of PeoplegteRentatives as a
‘rubber stamp’.

ii. Principle of Single Term Office: When it comes to the term office of
the Abba Gadaa, the Gadaa constitution is straight forwdrds not
ambiguous as the incumbent FDRE or ONRS Constitstids discussed
elsewhere the term of office of thhdbbaa Gadaa is limited to a single
term office for eight years. It is one of the méshdamental and well
observed principles across the Oromo land histiyi@and currently at
work among the Borana people Hence, an electeflbbaaGadaa and
his cabinet shall only serve one term office. Thisr@o history in the
Gadaa democracy where this principle has beengressed among the
Borana. However, from the focus group discussidd gth the elders
from the Guiji reveals that this principle is notsebved among the Guiji
people (members of the discussion were A, B, CE@nd F). AnAbba
Gadaa may stay on power for even thirty years. Tact was also
supported by one of my informants from Guiji society

®1 The 1995 Constitution of the Federal Democraticpubdic of Ethiopia,
Proclamation No. 1/ 1995, Art.72(Eederal NegaritGazeta Year 1, No.1.

%2 |bid: Article 72(2).

®*The Borana people's experience indicates thatl#twe @mnd the date of transfer of
power are fixed so that even a single day to stgpoiver after the end of the term office
may not be tolerated.
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Every Gadaa leaders remain in office for a formghteyears after which
they have to hand over to the incoming Gadaa affidhrough a formal
handing over ritual ceremony. Instead of re-elgctime same person to
the same office, like for instance the case of W@#ere a president can
be re-elected and serve two terms (eight years),Ghdaa version of
government provides a single term office of eiglgang with the
mandatory requirement of checking tidba Gadaa in power in the
middle of his term office. The principles of acctallity and
impeachment of the Gadaa leaders, as discussed,l@tm supplements
the absence of re-election of the leaders. Oneiroagine the cost of
election campaigns different political parties makeery five years in
Ethiopia. Even in the US, for example, the fourttayof the first term
office of the US president is occupied with re-&@t campaigns, fund
raising and other similar activities. Under Gadgatemm, the General
Assembly serves this purpose (assessing the peafmenof leaders' in
the first-half of the term office); it may endordbe presidents’
continuation or uproot a leader before completibhis term. .

Unlike the presidents and premiers across sub-8ahrican countries,
where they stay on power for unlimited period ohdi the single term
office principle under the Gadaa leadership revaalscredible value of
democracy. It is evident to see the price Africyspaften for the
longevity of the term of office of its leaders. Gader the following
comparative chronological term office among the B8)iopia and the
Borana leaders:
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US Presidents | Term | Politica Ethiopian Borana Term | Bora
Office I Leaders Leaders Office na
S Parties Moei
ty
Herbert Hoover| 19294 Republi| H/Sellasie | Bule 1929-36| Sabh
33 can Dabbasa 0
Franklin D. 1933- | Democr| H/Sellasie | Aga Adi 1936-44 Sabb
Roosevelt 45 at 0
Harry S. 1945- | Democr| H/Sellasie | Guyyo | 1944-52| Gona
Truman 53 at Boru
Dwight D. 1953- | Republi| H/Sellasie | Madha | 1952-60| Gona
Eisenhower 61 can Galma
John F. 1961- | Democr| H/Sellasie | Jaldessa| 1960-68| Gona
Kennedy 63 at Liban
Lyndon B. 1963- | Democr| H/Sellasie | Gobba | 1968-76| Sabh
Johnson 69 at Bulee 0
Richard Nixon 1969-| Democr| H/Sellasie | Gobba 1968-76 | Sabh
74 at Bulee 0
Geral Ford 1974-| Republi| Col. Mengistu| Jiloo Aagaa 1976-84 | Sabh
77 can 0
Jimmy Carter 1977- Democr| Col. Mengistu| Jiloo Aagaa 1976-84| Sabh
81 at 0
Ronald Reagan 1981t Republi| Col. Mengistu Boruu | 1984-92| Gona
89 can Guyyo
George H. W. | 1989- | Republi| Ato Meles Boruu 1984-92 | Gona
Bush 93 can Zenawi Guyyo
Bill Clinton 1993- | Democr| Ato Meles Boruu 1992- | Gona
2001 at Zenawi Madha 2000
George W. 2001- | Republi| Ato Meles Liiban 2000- | Gona
Bush 2009 can Zenawi Jaldeessaa 2008
Barack Obama| 2009; Democr| Ato H/M Guyyoo 2008- | Sabb
present at Dessalegn Gobba present| o

Table 1 Comparative

America, Ethiopia and the Borana.
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The term office of the FDRE Prime Minister and teem office of the
ONRS President are ambiguously provided in the FIQREstitution and
ONRS Constitution. Article 72(3) of the FDRE Cotgiion reads:

“Unless otherwise provided by this constitutioe term
office of the Prime Minister is for the duratiohthe
mandate of the House of Peoples' Representdtives’

This provision with slight distinction is also pided under Article 56(2)
of ONRS constitution as, the term office of the gmlent is for the
duration of the mandate of the Oromia State Coufitiese provisions
are ambiguous, indirect and implicit. That is, sirtise term office of the
HoPR and the State Council is five years one caalgl that the term
office of the heads of governments is also fiveryé&ee: Article 54(1)
of the FDRE Constitution). Besides, Article 56 bétFDRE constitution
allows the formation of executive power by a poétiparty that has got
greatest number of seats. By implication, as loegoae party could
repetitiously win elections and inevitably endutes mandate of HoOPR
irrespective of the change of its members, the teffiroe of the premier
will also sustain for indefinite period of time. \i¢h means, if a political
party could win for a half of a century to comerthbe term office of
the premier may remain so. If so, the demarcatioteron office would
be at the personal decision of a leader than datishal limitation.
Nevertheless, unlike the premier of the FDRE, th&lRS have
experienced s presidents over the last two decades.

iii. Minority Rights in Majority Rule or Consensual Democracy:
Unlike any modern democracy where minority rights @ot given voice,
the Gadaa System embraces the minorities' viewsughr its General
Assembly meetings. For example, a single opporsestiificient to stop
the most serious measures. Hence, in Gadaa demperaat matters is
not only overwhelming majority decisions but alsenamities’ views

% Hassan Ali (1992-1995), Kuma Demeksa (1995-200ahedin Sado (2001-2005),
Abba Dula Gemeda (2005-2010),Alemayehu Atomsa (ZI31) and Muktar Kedir
(2014 — present) (Source: World Statesmen.Org).
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have to be convinced to be part of the majorityevéts soon as thebba
Gadaa hears the view of an opponent, he says thd wafocustom:
gabadhe(stop the discussion). The chair person solemabtgones the
session to another day until consensus is readhdtlis regard, Gadaa
System potentially relies on deliberative systerd irere must be ‘full’
consent to pass any binding laws. Therefore, awg lsassed by Gadaa
General Assembly would not have serious deficitsmapplication since
it is unanimously agreed law than imposed one. ddreept of majority
rule and quorum does not exist in Gadaa democr@rye of the
drawbacks of the Gadaa General Assembly is thatiine consuming as
compared to modern parliamentary system where majeote fastens
the decision to be passed. The principle leadirey @adaa General
Assembly is not majority vote, but consensus.

Building consensus requires members ofGuenigayoconvincing every
deviating member and consequently it consumes tiDespite its
limitations, consensual or deliberative democrasyfar better than
majoritarian democracy, especially in relation totpction of minorit{y®

rights® In contemporary political system, establishing ilwkhtive

parliament is challenging given the diversity ofnorities interests
especially in multi-ethnic country like Ethiopia.oiever, at a regional
state level consisting homogeneous society, ORNSample, viable

® The term minority is used in UN Human Righsystem refers to national or
ethnic, religious and linguistic minorities. Besms that recognition of minority status,
be it national or ethnic, should be based on:aibje criteria such as: non-dominance
in terms of numbers or political power and possegdlistinct ethnic, religious or
linguistic characteristics and as well as a&me subjective criteria of self-
identification, i.e., a will on the part dhe members of the group in question to
preserve distinct characteristics. However, it regjgaution that sometimes indigenous
peoples large in number but lack power amarginalised by small groups
holding the power. Therefore, minority need netdnly in terms of number but also of
power. See: UN Declaration on the Rights ofrsBes belonging to National or
Ethnic, Religious and Linguistic Minorities #Apted by General Assembly
resolution 47/135 of 18 December 1992

% Wheatley, Steven, Deliberative Democracy and Miies; European Journal
of International Law(2003) Vol. 14, No. 3, pp. 507-527. See also: Noel Alain
Democratic deliberation in Multinational Federatid@ritical review of International
Social and Political Philosophy(2006ol. 9 No. 3 pp. 419-444.
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(i.e., time efficient and representative) delibeetdemocracy can be
sought.

iv. The Principle of Accountability: All Borana are equal before the
Gadaa laws irrespective of their social statushen community. Gadaa
laws are above all. Even tiAdba Gadaa himself is subject to the same
punishment as all other Borana if he violates #vesl same laws, same
punishments. This is the evidence that shows usthigalaw is above
everybody including theAbba Gadad’. Gadaa leaders who engage in
malpractices such as miscarriage of justice antl dhbrt of their
mandates may be removed from the office throughrtie known as
uprooting Mmura harkaa fuuchwr Buqqisy. Once a leader is uprooted,
he will automatically lose official capacity and ban no longer decide
over any public cases. According to Borana the taproot puqqis)
covers not only the impeachment and removal of da@deader from
holding any public office but it also extends ts bifspring. Although an
uprooted Gadaa leader may exceptionally be forgasah reinstated to
his previous position, it is not always the caser. iRstance, where the
degree of the wrong committed by a Gadaa leadsudh serious as to
against humanities and national security, theretinayuld not be a space
for forgiveness. According to the oral traditiontbé BoranaAbbaGadaa
Wale Wachu (1722-1730) first, he ordered an un-aioh& war in which
the incoming de fact) Abba Gadaa was killed for nothing. As a
consequence the national security and peace wade mdpardy. Second,
he ordered to prohibit a pregnant woman from uswager for domestic
consumption and for her domestic animals. Considehe gravity of the
case the Gadaa General Assem@ymigayo)did not only uproot him
and his council but also punished him to exile friv Borana land. The
Borana saying in this regard read&Vale Wachu warri chuf sitti orriie
which means, Wale Wachu, all the people have egtcagou.

In every mid-term oAbbaGadaa's office (i.e. in fourth year) the Gadaa
Council convene to the whole society where eachihefn begins to

%7 Bassi, Marco, Decisions in the Shade: Political daridical Processes Among the
Oromo-Borana ( Red Sea Press,2005), P. 200.

26



Joornaalii Seeraa Oromiaa [Jil.4, Lakk. 1] Oromia Law Journal [Vol.4, No.1]

confess publicly and in detail the faults whichxperience and lust for
wealth have rendered him culpable, and promise®rget them, by
virtue of equity and moderation, during the secomalf of the
administration period. This is clearly where thAbba Gadaa and his
cabinet are held accountable in a transparent d@idepeople can check
up on his performances for the last four year amsddetermination to
perform better in the remaining four year term a#fi Thus, instead of
electingAbbaGadaa every four years they have devised a systeanew
he can be checked and finish the single term offgig points can be
noted from this principle: transparency, rule bgple, serious offense by
Gadaa officials is no excuse and faults due to tHokxperience may be
forgiven, single term with mid-term supervisidn

v. Period of Testing and Different Electoral View:The most common
understanding of election in West political cultaewell as in academia
is that any citizen can compete to be a leadercamdwin an election
based on his charismatic, skill of speech and peisexperiences. This
is completely different from the principle of elest under Gadaa
System. What matters according to Gadaa is not amgrsonal look or
skills but more attention is given to the pragmatature of a leader. In
short, the people have to know him not in theory ipupractice. As
several literatures on the Gadaa system indidagetime of election of a
Gadaa leader takes place at the fourth Gadaa goadmonly known as
KuusaGadaa grade. However, it is only at the sixth Gagiade known
as theGadaathat thede factoAbbaGadaa can take power through power
transfer ceremony. That is, their service at thatfo (Kuusg and fifth
(Raabg Gadaa grades is a testimony to be honorably unated to the
office or banned from coming to power. One couldgme if the modern

8 Asmarom,Supra note 4PP214 -215.

% |t is vital to note here that; first, the proceelaf removing a Gadaa leader from the
power is transparent function of the Gadaa Gerisaémbly. Second, the purpose of
removing an official through public process is &asure that morally upright elders and
officials are the ones who adjudicate cases assbeg good example and represent the
ideals of virtue that uphold the aspirations of Bdirana to be at peace in a just and
secure environmentThird, the idea of uprooting is not based on firgrgdismissing a
leader from the office. It is rather devised ints@cway that such a leader loses power
to decide on natural resources, human relatiorigigad and legal matters.
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nation states adopt this value in a sense tkat factoleader elected five
or ten years ago could only come to power baseti®machievements.
The Borana describes giving a political power tteader without pre-
testing him as: “electing a man after hearing hime gself-praising
speeches is no wiser than marrying a woman aftechivegy her sing and
dance in the company of a crowd of admiring was'iGr

Vi. Principle of Division and Separation of Power:Division of power

and separation of power are two distinct concepideu the study of
constitutional law. The former represents the poslistribution between
a central organ and its constituents. Hence, at \ertical relation which
may also extends to division of power. In casehef ¢urrent Ethiopian
federal system separation of power refers to azhotal sharing of
power among the government bodies (i.e. legislatesecutive, and
judiciary) at the federal and regional states levdiereas division of
power refers to the vertical constitutional poweaisng between the
federal and regional states.

Nevertheless, does the concept of division of poimeits strict sense
exist in Gadaa governance system? The answer $o qhestion is
positive, however qualified. That is, the conceipthe division of power
(vertical) between the centre and regional staw®ws a different
approach as compared to modern system. Unlike ithgah of powers
between the federal and the states, the GadaanSystedivision of
power follows generation and age-group based palivésion. It is the
type of division of power in which every citizenvimlves actively in
political and legal affairs of their country. Oné tne advantages of
division of power across the generation has gredtievin creating
egalitarian society. That is, all inclusive poldicsystem in which all
citizens (can shoulder responsibilities and begints) are stratified and
powers distributed to them. This is the main gyabf the Gadaa

0 SeeSupra note 550nce Gadaa leaders are elected at the fourthaGadde they had

to serve the people and could build trustworthinassountability, diligence and above
all exhibit their capacity to defend the Gadaa tiam#on. Hence, the six months or
more election campaign which might work in modediitigal system is not adequate
under the Gadaa leadership to entrust a highestigxe authority to a politician.
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democracy. In developed and developing countrieg, $ystem of
governance, the issue of inter-generational inétyuare incumbent
puzzle to the extent that redressing the inequisigfmost impossibl&

Vii. Presidential-Parliamentarian Form of Government: Gadaa
System of governance can be considered as polysepathat is,
governance by more than one head as opposed tosemmalous (i.e.
single head) led system of governance. Asmarom sndbat “in
polysepalous democracy one cannot find a monoliisiate’ which
crushes all power that is hierarchically subording it">. Put it
differently, it is distinct power division (vertiteébetween the center and
constituencies, in our case, between moieties) sapération of power
(horizontal: among the bodies of the governmenhjgsly respected. All
the constituencies (the moieties) and clans' reptasives and all bodies
of Gadaa assemblies (senior council and junior citg)n the office of
Abba Gadafite (a president at apex), and the Gadaa General Adgem
follows functions interdependently. HoweveAbba Gadaa has no
authority to crush all the authorities of the cleouncilors and Gadaa
councilors to undertake whatever he feels rightc@ntrol all powers to
the extent that all other Gadaa organs and institsitcould not perform
independently for the good of their clans and nyoigtnot the nature of
Gadaa democracy at all. Unlike the direct elechbrisadaa leaders by
the people, the current Ethiopian premier is etkdtairectly, that is
conducted through the HOPR. In the same tokenQOINRS President is
nominated and elected by the State CoUhcihis is perhaps typical
nature of parliamentary form of government. In mtestial form of
government, a directly elected president will be liead of state as well
as head of government. Both the presidential systemd the
parliamentary system, have their own pitfalls aimdithtions. Among
other things, parliamentary form of government dvantageous to a
country ethnically divided and it is efficient iartns of legislative action

L AsmaromSupra notet.

21d., p196.

3 See: Article 73(1) of the FDRE Constitution andiéle 56(1) of the ONRS Revised
Constitution.
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since the executive body is entirely based on #rkgment. However, its
main disadvantage is that the election of the peemsiindirect so that its
direct responsibility to the people is loose as parad to presidential
systeni’. In contrast, in presidential systéhthe president is mostly
elected by direct or direct-like popular support airectly responsible to
the people. However, unlike parliamentary systdns less efficient in

speedy legislation and less accountable to theresgfj The nature of
Gadaa System resembles to both presidential atidmantary form of

government. That is, it may be likened to presidéstystem especially
in a relation to the direct election of its lead@bbaaGadaa and the two
vices) by the people for a fixed term office. Howewvhen it comes to
the responsibility of Gadaa leaders to the Genaszlembly and their
membership of the Gadaa Assembly it exhibits tretufe of distinct

parliamentary system. In this sense, the Gadaargment can be
regarded as presidential-parliamentary syStem

Now, the point is whether ONRS could adopt the @Gadavernance
system which has presidential-parliamentary natmigue to the federal
government. Academically speaking, as far as tgonal state forms of

™ One of the advantages of the presidential forngmfernment is the fact that the
executive is stable by virtue of a fixed term ppliSince the existence of the executive
does not depend on the congress's power, it is siabde than the parliamentary form
of government where as a premier can be dismissethyatime. As the president is
directly chosen by the people, it is argued bypteponents of this system that there is
a high tendency for the system to be more demacthtin a leadership chosen by a
legislative body, even if the legislative body vigelf elected, to rule.

" In presidential system the president enjoys ulingower. S/he owes a complete
political responsibility for all executive actionshe president appoints secretaries who
are heads of his executive departments. Membetkeotabinet and they serve at the
pleasure of the president and must carry out tlieipe of the executive and legislative
branches. However, the presidential systems fratyuesquire legislative approval of
presidential nominations to the cabinet as well@sous governmental posts such as
judges.

s Arend Lijphart, Parliamentary versus PresidenGalvernment (Oxford University
Press, USA, 1992).

" In a presidential-parliamentary system, the moflehe presidential election is
identical. The president gains office via a directirect-like popular election. The term
of incumbency is fixed. The president can dissollie parliament, or has some
legislative powers or both (Aurel Croissant/WolfgaMerkel See:http://library.fes.de/
les/bueros/philippinen/50072.pdf., Accessed Apri2@12).
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government do not contravene with the federal ctutisin, there is

nothing wrong to form distinct form of governmeiitis not up to the

FDRE Constitution to decide whether the ONRS pretdichas to be
elected by the Oromo people directly or by ONRS r@@duthough the

latter's constitution provides for election of theesident by the State
Council. Moreover, it is justifiable for ONRS toate the system of
governance to the Gadaa government and the rediwsti of this

system as part of revitalization of political hage and eventually
supplementing the essence of federalism, i.e. pratsen of diversity in

the federation. In particular, it would constitutproper state
constitutionalism where diverse regional consiitusi gears towards
betterment of the federal constitution and it maguge the autonomy of
ONRS as opposed to incumbent federal structure.

4. FORESEEABLE PROSPECTS AND PITFALLS OF
ACCOMMODATING GADAA SYSTEM OF
GOVERNANCE

4.1. WHETHER DEMOCRATIC RIGHTS OF OROMO-
WOMEN BE IN JEOPARDY

The Gadaa System of governance has been criticieedgender
insensitivity and it is a common critique against This critique is
commonly backed by western political culture arukdal democracy.
However, women's social reality among indigenouspfes needs to be
approached cautiously. The reason is that demoaiglits of indigenous
women are intertwined with the beliefs and différetorld views which
differ from the West. Hence, the danger of intetipge certain norm
through the lens of one's own norm (for exampleough Western
values) has its own contribution to such criticism.

The Gadaa leaders in Borana are well aware ofchimsmon criticism.
One of my informants (informant R) stated that wanae source of
everything! Even thébba Gadaa, the great leaders of the Borana, were
given birth by women. He concludes that women opexil place in the
Borana society. To the question | raised to theamants that whether
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a woman may be elected to the office of Abba Gdtither of Gadaa),
they reply that, they do not haw¢aadha Gadaa meaning mother of
Gadaa in Gadaa system (Informants R and S). Bubbtige informant
(informant R) substantiated his view that the vafeelected Abba Gadaa
is equally treated like the Abba Gadaa himself.

My informants while answering to the question whymen are excluded
from Gadaa System, they state that the reasorsnavedded in cultural,
socio-economic, and biological factors. In partculthe Borana are
semi-nomadic people surrounded by different etgniecips where strong
leadership needs to be in place, in the face afhels and wars against
intruding neighboring groups. In this regard, mgknerations’ role is
always at fore front. Furthermore, Gadaa systeragagéing by itself is
barrier to women patrticipation: women need to diwréh to children and
to look after them which will not be respectedniéy had to pass through
all Gadaa grades like the men do. Nevertheless,ngntbe Borana
women do participate in political activities indity through their song
calledkarile. In their song, they use to criticize the poorisiens made
by men. By doing so, they can force Gadaa leadeatter any honorable
decisions. Among other Oromo groups women are agwesented
independently through a tradition siqqe® through that they may
influence the Gadaa Assemblies. However, are theffieing systems to
guarantee Oromo-women political rights? Obviouslgey are not
adequate. Thus exclusion of women from Gadaa ealitsystem is
clearly a weakness that cannot be undermined.

8 Sigqge (a stick) not merely is a term for material symbiblrather refers to an
institution, to women's organizations excluding merich has both religious and
political functions (Ostebo 2009: 1053). Ostebospres the role oSiqgegiven to a
woman married througBiqgemarriage; it represents respect, special rightwarhen,
and women married b8iqgeforms a separate category (institution) so thair thights
are respected both individually as well as colledi. Kuwee Kumsa also states that
“married women have the right to organize and ftanSiqgesisterhood and solidarity.
Because women as a group are considered ‘nonvedathalagad and excluded from
the Gadaa grades, they stick together and courdnenanother through the Siggee"
(Kumsa 1991).
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4.2. WHETHER GADAA SYSTEM WORK ONLY IN
SMALL COMMUNITY

Another critic against Gadaa democracy is relatedits scope of
applicability. This argument holds that Gadaa Sydbest works in small
community than at country or even regional levdle proponents of this
view erroneously conclude that Gadaa is meantdoallpeople. Among
others, Hassan Mohammed argues that *. . . theesyseems to have
worked ideally for small groups whose members kreaesh other and
met face to face when the situation demanded. Witrge group spread
over a wide territory the system did not work efife@ly. Instead of
having one supreme assembly, several competingnatise sprang up
in different areas. That is why, although the Oromation was under a
single Gadaa System, they did not have a commogrrgment; instead
they had what became the confederacy governmertdassan
Mohammed 1990: 12). Basically, Hassan is not dentie fact that the
Oromo people were ruled under one Gadaa Systerarra¢hargues that
the system had confederacy than centralized forgoekrnment. This
argument, however, is defective due to the follguieasons:

First, the existence of several autonomous assembliessaathe Oromo
land, historically, signifies its nature than itsnitation. Hence the
absence of strong central institution that pulls altonomous Gadaa
Assemblies across Oromo land under one umbrellangasiue to the
fact that Gadaa only works in small community ratlite was for
historical and political reasonSecond Gadaa, as a system represents
knowledge of governance that can be used in smékge community; a
profound knowledge or idea has no boundary whethervolved in US
by political scientists or by semi-nomadic peopleEast Africa. Hence,
as far as the values and principles the Gadaar8yatabrace is universal
democratic traits, it can not only be meant for kis@ale community. In
this respect, Asmarom rightly asserted that one esn think of the
Magna Carta in England or the Athenian direct deanmc limited to a
single city state were all small scale societied #s justifying small
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scale par excellenfe As that did not prevent modern nation states to
borrow principles of democracy from Greek, so wihats prevent us to
borrow the principles of Gadaa democracy today?

4.3. EMBRACING POSSIBILITIES AND OVERCOMING
TENSIONS THROUGH FEDERALISM

Contemporarily, institutional transformation andpbgation of Gadaa
governance system at regional state level seemisaieridea in light of
ethnic federalism prevalent in Ethiopia. In prifeipfederalism is about
self-rule and accommodation of diversity in unitigat is, diversity in
systems of governance and plurality in laws andatthaption of distinct
constitutions in a federation. When it comes tdural rights, the feature
of federalism Ethiopia exhibits today is multicuilfederalism or what
Lawrence Friedman calls “cultural pluralism” wleerdocal states are
given mandate to promote their own language aniialgef®. However,
federalism in contemporary Ethiopian constitutionalystem is
characterized by power centralization in some Cas#s this regard, it
would be challenging to institutionalize genuin@lyral legal systems.
Keller puts this fact as follows: “[. . . ] witthe exception of linguistic
and cultural autonomy, so far the constituent memloé the ethnic
federation cannot exercise administrative and igalibautonomy [. . . ] an
asymmetrical form of federalism that was overlytcalived and operated
almost like a unitary centralized stdte"

Having said so, there are possibilities for regiostates, for example
ONRS, to enact its own constitutions different frotine federal
constitution both in its form and substance withlorgaching the federal

" Ibid.

8 Friedman, Lawrence M., The Legal System: A So8alence Perspective (New
York: Russell Sage Foundation, 1975).

8 Obviously the 1995 FDRE constitution declares féweral system. As such, states
are given different areas competences (See Art52eosame constitution). However,
the constitution assigned some important powers liknajor revenue sources to the
federal government.

82 Keller, Edmond, Understanding Conflicts in the Rl@f Africa (in Chandra Lakha
Sriram and Zoe Nielsen, Exploring Sub-regional GonfOpportunities for Conflict
Prevention. Boulder, Colorado: Lynne Rienner Phiglis, 2004), p. 38.
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constitution. Furthermore, the plurality of statamstitutions, for instance,
is very essential for the enrichment of the fundataleprinciples of the
federal constitution itself. It also helps the ddngnts of the federation
to exercise their power on matters that are spettftheir region. And as
a result, it could have eventually facilitated amvieonment of self-
reliance and effective self-governing regional egtatAccording to John
Rawls, pluralism of laws is advantageous “for pms and courses of
action likely to be effective and politically posk as well as morally
permissible for that purpos&® Therefore through legal pluralism, a
subsidiary to federalisff, accommodating Gadaa principles is justifiable
for efficiency and legitimacy purpose.

4.4. THE PRINCIPLE OF GREATER PROTECTION:
GADAA DEMOCRACY AS GREATER PROTECTOR
OF A DEMOCRATIC CONSTITUTION
A great lesson can be learnt from the U.S. expeeeof federalism
especially when it comes to constitutional pluralis The state
constitutionalism in the U.S. is found on the pmhe of greater
protection; that is, in the adoption and interpreta of the states
constitutions, the guiding principle is the greapeotection of the US
federal constitution. For instance, where the ppiles a state followed is
fundamentally sound and more progressive thandterél constitution
is, then it is justifiable to adopt it even if at&'s constitutional principles
are different from the federal constitution. Whitkealing with dual
constitutionalism Judith S. Kaye states that statats in the U.S. have
always tended to read their constitutions in ortterprovide greater
protection than found under analogous provisions tlé federal

8 Rawls, John, The Law of Peoples (Shute StephenSarshne Hurley (eds.), On

Human Rights : Oxford: Basic Books,1993), P. 68

#Federalism and legal pluralism are inextricablkdid concepts. That is, where there is
division of powers between the federal governmeidt its constituents the existence of
plural legal systems is inevitable. Obviously, ddoents of the federation could have
different laws which inherently follows from the wers and functions allotted to them
in the federal constitution. For example, the donsof legislative power between the

federal government and the constituents inevitablbws states to enact their own laws.
This, in effect, results in formal legal pluralism.
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Constitutioff®. In this regard, the principle of greater pratattquite
works in case of US since the common law legalesystllows the state
courts to adopt liberal constitutional interpredati However, when it
comes to the case of Ethiopia, the power to ingtrghe federal
constitution belongs to the House of Federatioprasided under Article
62(1) of FDRE constitution. In the same way, thev@oto interpret the
ONRS constitution belongs to Constitutional Intetption Commission
as provided under Article 67(1) of ONRS Constitatiblence, the means
through which state constitutionalism may stand the greater
protection of the federal constitutional principiesnot through regional
state courts, instead it is through Constitutionimterpretation
Commission.

The fundamental principles Gadaa system embracdeaagarded as it
stands for the greater protection of a democrabaostitution. For
example, one could think of the principle of eighars single term office
of the leaders (setble 1); the principle of pre-testing an individual
before being elected to the office, the principle impeachment of
leaders and others. Hence, as any indigenous vialwesitravention with
universal principles of human and political riglu@nnot be relied on,
indigenous principles that can enhance good gonemand democracy
cannot be relegated. Therefore, as indigenoudutistis of governance
inform modern governance system, the later alsos:dbeth driving
towards the greater protection of democratic huwznes.

5. CONCLUDING REMARKS
Throughout this article, | have attempted to disciie tension between
two systems of governance: indigenous versus modahestitutions of
governance. Gadaa System embraces fundamental deimmagurinciples
such as rule of law, principle of single term oficprinciple of
impeachment of leaders, pre-testing future leadatsothers. However,
Gadaa system has limitations such as the exclugismomen from direct
political decision-making process. Given the raaafions to the

8 Kaye, Judith S., Dual Constitutionalism in Pragtimd PrincipleSt.John's Law
Reviewl 987, pp.399-429.
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drawbacks, | have argued that, there is no reason @adaa system
could not be a viable constitutional model ir'2¥ntury Ethiopia. In
particular, as ethnic federalism recognizes disiteoess of peoples’
culture, language and historical background, foromg} reason,
indigenous peoples' institutions such as Gada&msykas to be allowed
to function ‘formally’ along side of modern constibns, or embraced by
modern constitutions pragmatically for there aracgs to incorporate it
under the context of constitutional pluralism.

Therefore, under the incumbent federal system bifogta a pragmatic
policy that accommodates Gadaa system of governandea serious
action that constitutes government bodies builtGatdaa principles are
essential for full-fledged and inclusive democradgwever, until today,
indigenous knowledge of governance is relegatethgps because of a
prevailed fallacious impression that indigenous pbess values are
stumble to democracy and/or development. Howevhrs farticle
indicated that it is quintessential to revitalizadaa democracy leaving
behind hastily generalizing it as contrary to deraog, or as if only
meant for small community. Thus, | argued thatedefal system has to
accommodate Gadaa rule into thé' Ethiopian constitutional order. To
materialize this, the federal as well as ONRS gowemnts shall be
committed to that end and looking beyond mainteaafdhe status quo
for the best interests of today’s people and geiogiImto come.
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QABIYYEE LAFAA FAAYIDAA UUMMATAATIIF GADI-
LAKKISIISUUN WAL-QABATANII RAKKOOWWAN JIRAN:
HAALA QABATAMAA NAANNOO OROMIYAA 1

Alamaayyoo Waggaarii Nadhaa*

ABSTRACT

This article explores legal as well as executioaljppems relating to the process
of rural and urban land expropriation in Oromia riegal state. And, it found
that expropriation process in Oromia is encirclegldxecution as well as legal
problems. Weak administration of public purposegrpwotification system, lack
of advance payment of full compensation, lack ofirfga uniform valuation
methods and grievance handling mechanisms and nebaibilitation works are
among the major execution problems existing in tbgion. Among legal
problems, insufficiency of displacement compensatitipulated under
expropriation proclamation, vagueness of the expadipn proclamation on
jurisdiction of courts and administrative tribunalaon-existence of directive
which provides procedure for entertaining grievasiae administrative tribunal
and working procedure for valuating committee aree tmajor ones.
Accordingly, amending the expropriation proclamat&nd enacting necessary
directive as well as providing training for parfgnts in expropriation process
is necessary to ensure a decent expropriation @E®ce

*LL.B (Yunivarsiiti Magalee); Kaadh.LL.M(Yunivard#ii Jimmaa); Abbaa Alangaa
Waaijjira Galii, Abbaa Seeraa, fi Pireezidaantii laviurtii Aanaa ta’'uun kan tajaajilee
fi yeroo ammaa ILOQHQSO'tti Qorataa Seeraa; Teassmeelii: wagari9@gmail.com

! Bara bajataa 2006 gorannoowwan ILOQHQSO'n gaggeeth keessaa tokko mata
duree Rakkoowwan Qabiyyee Lafaa Faayidaa Uummataatiif -Gakkisiisuun Wal-
Qabatanii Jiran: Haala Qabatamaa Naannoo Oromiygathu dha.Barruun kunis
gorannoo kanarraa gabaabbatee kan fudhatame dleaff@thoon gorannichaa mala
iddattoo kaayyeeffataan fayyadamuun godinaalee @amnjahaa (Shawaa Bahaa,
Wallagga Bahaa, Shawaa lixaa,G/A/O/N/Finfinnee, v&fea Kaabaa fi
ArsiiLixaa);aanaalee godinaalee kana jalatti argarkadha lamaa, fi Naannoo irraa
waliitti gabameera. Haaluma kanaan, bar-gaaffiin &3gaaffiin 136, hooggantoota fi
ogeessota gabiyyee gad-lakkisiisuu irratti hojjitdinseektaroota garagaraa keessa
jiranirraa kan waliitti gabame yoo ta’u; dabalatagalmeewwan manneen murtii, murtii
argatan 40 sakatta’ameera. Odeeffannoon funaanamaks akkamtaan/qualitatively/
xiinxalameera.Qorannichis qooda-fudhattootni bakkagamanitti Workishooppiif
dhiyaatee yaada hirmaattotaatiin akka gabbatu r&al€ana malees, bu'aan gorannoo
kanaa Woorkishooppii biyyooleessasdational Workshop on Expropriation of Land
and Valuation and Compensation Practice in Ethigjgidhu irratti dhiyaateera.
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SEENSA

Mirgoota namummaa sanadoota addunyaa adda addassaktee
beekamtii argatan keessaa tokko mirga qgabeenyadithgi kunis
mirgoota hedduu kan akka mirga abbaa gabeenyummizaga abbaa
gabiyyummaa, mirga fayyadamuu fi bu'aatti gargaaranfi kkf of
keessatti kan haammatu dha. Waantota mirgi kurtiirn@jiirra oolu
keessaa tokko lafa dha. Itoophiyaa keessattisbigi@ota guddachaa
jiran biroo baay'ee keessatti jireenyi hawaasaa ilaitti kan hundaa'e
dha. Kanummarraa ka'uun heerri RDFI lafti gabeenyaliinii
mootummaa fi uummattotaa akka ta'e tumeera. Kanaaflarkaa
fedaraalaa fi naannootti sirni itti fayyadama lafaga-gabeessa ta'e akka
jiraatu labsiiwwan, danbiwwanii fi gajeelfamootrarggaraa bahanii jiru.
Seerotni kunis namni dhuunfaan lafa irratti mirdgbaa gabeenyummaa
gabaachuu akka hin dandeenye tumaniiru. Kanaadj mamni dhuunfaa
lafa irratti gabaachuu danda'u mirgoota biroo mirggbbaa
gabeenyummaa irra kan dhiphatu dha. Mirgootni kumisga lafa
isaarratti umurii guutuu fayyadamuu, dhaalaan daharkireessuu, fi kkf
dha.

Abbaan qgabiyyee lafaa, lafa isaarratti mirgi umgautuu fayyadamuu
kan kennameef ta'us, mirgi kun daangaa mataa isam dabu dha.
Mootummaan gabiyyee lafaa hama tokkoo dantaa uuaatifioolchuuf
yeroo barbaade mirgi umurii guutuu faayyadamuu altf#biyyee sanaa
akka addaan citu taasisuu danda’a. Haata'uuti, anirgbbaa
gabiyyuummaa lammiileen lafa irratti qaban kabathidhaaf yeroo
gabiyyeen lafaa dantaa uummataatiif akka gadi-fakki ta’'u adeemsi
hordofamuu gabu labsiiwwan, danbiiwwanii fi qajeetioota adda addaa
keessatti tumamee jira.Kana malees, gaamoleen addaa adeemsa
gabiyyee gadi-lakkisiisuu keessatti gahee taphachalbanis seerota
kanneeniin teechifamaniiru.

Naannoo Oromiyaa keessatti invastimantii fi hojiisaooma adda
addaatiif lafti magaalaa fi baadiyyaa akka gadkifsmu ta'aa kan jiru
yoo ta’ellee, adeemsi qabiyyee gadi-lakkisiisuugzen akkaataa seerota
keenya keessatti teechifameen raawwatamaa akka firgaamoleen
garagaraa itti-gaafatamummaa isaanirratti gatanmgdm bahaa akka
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jiran yeroo Yyeroodhaan sakatta’aa adeemuun tarikaermin

sirreeffamaa fudhachaa adeemuun barbaachisaa dirauuB kunis
hanginaalee gama kanaan jiraniif yaadota furmdeaaagarsiisuu dha.
Kana galmaan gahuufis kutaa saditti qoodamee dieigesn Kutaan
duraa, maalummaa qabiyyee gadi-lakkisiisuufi muuaxan biyyoota
muraasaa sakatta’uun agarsiisuuf kan yaalu dhaaakulammataa,
adeemsaalee qabiyyee gadi-lakkisiisuu seerota lssldiedaraalaa fi
naannoo Oromiyaatti tumamanii jiran sakatta’'uunagamaan hangam
hojiirra oolaa akka jiran kan xiinxalu dha. Kutasadaffaa fi inni
xumuraa, yaada guduunfaa fi furmaataa kan kaa’'u dha

1. QABIYYEE FAAYIDAA UUMMATAAF GADI-
LAKKISIISUU: SEENAA GUDDINAA,MAALUMMAA FI
MUUXANNOO BIYYOOTA MURAASAA

1.1. SEENAA GUDDINAA

Adeemsi gabiyyee gadi-lakkisiisuu hojmaata baraediee lakkoofsisee fi
garoomina Giriikootaa fi Roomaanota duriirraa eegakan beekamu
dha? Adeemsi haala kanaan biyyoota kana keessatti aegabiyyoota

Awuuroppaa fi Ameerikaa biroo keessattis babal'achianda'eeri.

Sirnoota durii keessatti adeemsi qabiyyee gadidaklh seeraan
beekamti argatee adeemsa seeraan taa’e kan hawdote hin ta'iin

hanginoota baay'ee kan of keessatti gabu*dhaata’u malee, adeemsi
haala kanaan eegalame yeroodhaa gara yerootti dboys taasisaa
deemee haala amma irra jiru kanarra gahuu danda’dddunyaa yeroo
ammaa jirtu keessatti, biyyootni hedduun faayidaduutfaa

hoggantootaaf osoo hin ta'iin, dantaa uummata isidadursa kennuu

jalgabaniiru. Kanarraa kan ka'e adeemsa isaaniageadaangeessuu fi
gabiyyee gadi-lakkisiisuu duraa fi booda adeemseldfamuu gabu

seera isaanii keessatti tumuun hojiirra akka oafisisaa jiru.

2 Dani'el Woldegebiriel Ambaye, Land Valuation foxgopriation in Ethiopia:
Valuation methods and adequacy of compensationK&3 argamunttp://www.fig.net
/publvietnam/papers/ts04c/tsO4c_ambaye 3753.pdf;

gaafa 09/07/2006 kan ilaalame.

*Akkuma lak.

*Olitti Yaadannoo %2, F38.
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Haalli gabatamaa biyya keenyaas kanarraa adda ltkuma biyyoota

kaanii adeemsi qabiyyee gadi-lakkisiisuu sirnaaftaadeemsa seeraa
kan hordofe hin turre. Akka biyya keenyaatti, sadarseeraatti adeemsi
gabiyyee gadi-lakkisiisuu beekamtii kan argate bam@otummaa

Miniliki 1l yoo ta'u, seerichi adeemsaalee hordotamaban hunda
tarreessuu baatus akka waliigalaatti deeggarsaaaseakka qabaatu
taasiseera. Adeemsi haala kanaan eegalame bood&@agaaleen

gurguddoo adeemsa gabiyyee gadi-lakkisiisuu keeskatbaachisoo

ta’an heera biyyattii dabalatee labsiiwwan, danwiamii fi gajeelfamoota

garagaraa keessatti akka hammatamu karaa saateera.

1.2. MAALUMMAA QABIYYEE GADI-LAKKISIISUU

Adeemsa gabiyyee gadi-lakkisiisuutiif barreeffanmagaragaraa hiika
adda addaa yeroo kennan ni mul'ata.Yaadrimee kamdafan bal’aan
kenname tokko gochaan kamiyyuu mootummaan yeroaasag’'e yeroo
waraanaa gabeenya dhuunfaa faayidaa uummataatabltiihatu akka
gabiyyee gadi-lakkisiisuutti kan lakka'u dh#ohn Lewigaadrimee
gabiyyee gadi-lakkisiisuu yeroo ibsule right or power of a sovereign
state to appropriate private property for particulase for the purpose of
promoting the general welfaré jechuun kaa'eera. Kunis mootummaan
hojii faayidaa uummataa waliigalaaf jecha gabeeattyaunfaa namootaa
akka mirgaatti fudhachuu kan danda'u ykn fudhaclaamgoo kan gabu
ta'uu isaa kan ibsu dha.

Guuboon jechoota seeraBlack's Law yaadrimee qabiyyee gadi-
lakkisiisuu ‘A governmental taking or modification of an indivad
property right especially by eminent domain or cemaation® jechuun
hiikeera. Kunis mootummaan mirga gabeenya dhuumiagd abbaa
gabiyyummaa, gabeenyuummaa fi kkf) hojii uummatpatha akka

®0litti Yaadannoo 1ffaa, F45.

® Belachew Yirsawu, Expropriation, Valuation and G@msation in Ethiopia, Doctoral
Thesis in Real Estate Planning, Royal Institut&d eéhnology, F13 (Unpublished). Kan
argamu:http://www.kth.se/polopoly fs/1.418707!/Méreneral/columncontent
[attachment/ Fil%201%20Alemu%20final%0main%20tedt.p

’Olitti Yaadannoo 1ffaa, F39.

8 Bryan A.Garner, Black's Law Dictionary" %edition, West Group, St.paul. Minn,
1999, F602.

41



Joornaalii Seeraa Oromiaa [Jil.4, Lakk. 1] Oromia Law Journal [Vol.4, No.1]

addaan citu taasisuu kan danda’u ta’'uu agarsiisd@Gn kun dabalataan
gaalee éminent domainjechuun hiikkoo armaan olii keessatti ibsame
yeroo ibsu‘the inherent power of governmental entity to tgkivately
owned property especially land and convert it tdlpuuse, subject to
reasonable compensation for the takthgechuun teechiseera. Kunis,
gabiyyee gadi-lakkisiisuun aangoo mootummaa akkaeetafi
mootummanis hojii uummataaf yoo barbaade lafa nathaunfaan
gabamee jiru beenyaa madaalawaa kaffaluun fudhddmdanda’u ta’u
isaa kan ibsuu dha.

Kanaaf, hilkkoowwan qgabiyyee gadi-lakkisiisuuf goobjechootaa fi
ogeessotaan kennaman armaan olii irraa akka hubttaabiyyee gadi-
lakkisiisuun adeemsa qabiyyee ykn qabeenya dhuuritesyidaa
uummataatiif karaa mootummaa beenyaa madaalawaak&dfaluun
raawwatamu dha.

1.3. MUUXANNOO BIYYOOTAA

Qabiyyee gadi-lakkisiisuun biyyoota adda addaa dettisgaggeeffamaa
kan jiru dha. Qorannoon kun hojimaata akka naarkeenyaatti jiru

seerota naannoo keenya irratti raawwatiinsa gabalinwxiinxaluun

rakkoowwan jiran kan adda baasu ta'us, adeemsa aldeanoo
keenyaatti gaggeeffamaa jiru xiinxaluuf akka nuggaru biyyoota adda
addaa keessatti haalli gabiyyeen itti gadi-lakkiiamaal akka fakkatu
gabaabinaan ilaaluun barbaachisaa dha. Haalumarkabgyoota sirna
seeraa kooman loow hordofan keessaa muuxannoo aAfrikibbaa,

biyyoota sirna siivil loow hordofan keessaa immoouuxannoo

Kaanaadaa fi Chaayinaa ilaalla.

1.3.1. Muuxannoo Afrikaa Kibbaa

Biyyoota adeemsa qabiyyee gadi-lakkisiisuuf beekaseteraa kennan
keessaa tokko Afrikaa Kibbaa ti. Heerri biyyattiigajeeltoowwan
waliigalaa adeemsi kun itti gaggeeffamu kaa'eer@eé€dtoo waliigalaa
heeraa irratti hundaa’'uun adeemsi gabiyyee gadidagkuu maal ta'uu

9Akkuma lak.7ffaa, F541.
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akka gabu seerri bu'uura heeraatiin tumamee fiaS€abiyyee Gadi-
lakkisiisuuExpropriation Bill/ jedhamuun beekamu bal'inaan ibsa itti
kenneera. Adeemsaalee fi ulaagaaleen gurguddooyygabi gadi-
lakkisiisuu waliin wal-gabatee seera kana keesgatiamanii jiran akka
armaan gadiitti kan ilaalamani dha.

1.3.1.1. Faayidaa Uummataa

Qabiyyee fi gabeenya gadi-lakkisiisuun kan danda'agabeenyii fi
gabiyyeen sun faayidaa uummataa olaanaaf yoo labsagofa akka
ta’e heerri biyyatti tumee jira. Yaadni kunis seesgera gabiyyee gadi-
lakkisiisuu biyyattii keessatti ibsameera. Sirnoadarban keessatti
lammileen biyyattii loogii isaan irratti taasifamdareerraa kan ka'e
gabeenya uumamaa biyyattin gabdurraa gixa barbaadafayyadamoo
waan hin taaneef lammiin hundi gabeenya uumamagtbiyn qabdurraa
fayyadamaa akka ta'u gabiyyee lafaas ta'e gabdamy@ kamuu gadi-
lakkisiisuun faayidaa uummataaf akka ta'etti kakkda'amu ta’uu
tumeera’ Dabalataan, bulchiinsa lafaan wal-gabatee lafiiivinman
misoomaa kan akka sararoota bishaanii fi ibsaaaskkas, kuusaa
humna ibsaaf oolu faayidaa uummataaf akka tafeeliatama* Kanaaf,
akka muuxannoo biyya kanaatti laftis ta'e gabednsoo hojiiwwan
armaan olitti ibsamaniif yoo fudhatamu faayidaa mateaf akka ta'eetti
fudhatama.

1.3.1.2. Qorannaa fi Haala Odeeffannoon Waa'ee Qabiyyee
Gadi-lakkifamuu Itti Sassaabamu

Adeemsi biroon akka biyya kanaatti gaggeefamu wagébiyyee gadi-
lakkifamuu gorannoo gaggeessuu fi odeeffannoo abssadha. Yaadni
kunis abbaan taayitichaa odeeffannoo waa'ee qabiggeli-lakkifamuu
walitti gabuuf dirgama kan gabu ta'uu kan agarsdhu Kunis namootni
gabiyyee fi gabeenya irratti mirga gaban yoo jmaatgaamolee
bulchiinsa lafaa naannoo sana jiranirraa qulguileeskan gaafatu

19 South Africa Expropriation Bill, Chapter 4, ArtO(b). Kan argamu; www.ghostdi
gest.co.za/articles/the-new-expropriation-bill-/383 gaafa 24/06/06 ALl tti kan
ilaalame.

YAkkuma lak. 162
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dha.Dabalataan, beeksisa kennuun dura, abbootiyygeb lafa gadi-
lakkisan barreeffamaan waamuu fi dubbisuu of keégdsan haammatu
dha. Qaamni qorannoo gaggeessu haayyama abbadickeetiin
abbootii gabiyyee yookiin bakka bu'oota seeraanisi ragaawwan
hanga beenyaa shallaguuf gargaaran walitti ni q&bmis boodarra
shallaggii beenyaa taasifamuuf kan gargaaru‘tiha.

1.3.1.3. Beeksisa

Beeksisni kennamu gosa lama kan gabu dha. Isabaeéksisa yaada
gabiyyee gadi-lakkisiisuu/intention to expropriate/ beeksisa gadi-
lakkisiisuu/notice of expropriation/ dha. Beeksissada qabiyyee gadi-
lakkisiisuu jechuun gorannaa gaggeeffameen ablaagitichaa gabiyyee
gadi-lakkisiisuu yoo barbaade abbaa gabiyyichaduichiinsa lafaa
naannoo sana jiru barreeffamaan dhimmicharrattidakka kennan kan
itti beeksisu dhd® Beeksisni kennamu abbaan taayitichaa gabiyyee
ibsame gadi-lakkisiisuuf fedhii kan gabu ta'uu, aibgabiyyee gadi-
lakkifamuu, hanga beenyaa kaffalamuu fi akkaataenyean kun itti
shallagame, gabiyyee gadi-lakkifamurratti gaammnkajabu guyyoota
digdamii lama keessatti abbaa taayitichaa biraithik isaa dhiyeessuu
kan danda'u ta'uu kan ibsu dffaQaamni hanga shallaggii fi fedhii
abbaan taayitichaa qgabiyyee gadi-lakkisiisuuf qeditir komii gabu
barreeffamaan komii isaa abbaa taayitichaaf dhgreesjaba. Abbaan
taayitichaas gaama komii gabu waamuun dhimma igassymmaan
ilaala. Yoo waliigalteerra gahamuu baate, abbaagittehaa gabiyyee
gadi-lakkisiisuuf yookiin dhiisuu isaarratti murkeénnuu gaba.

Beeksisni gosti lammaffaa beeksisa gabiyye gadigékuu yoo ta'u,
kunis bu'uura armaan olitti ibsameen abbaan tahgé gabiyyee gadi-
lakkisiisuuf yoo murteesse, itti aansuun abbaa yyathaaf beeksisa
gabiyyee gadi-lakkisiisuu kennuu kan gabu ta'uu kaarsiisu dha.
Beeksisni haala kanaan kennamus guyyaa qabiyyednlagi&ifamu,

guyyaa beenyaan kaffalamu, guyyaa beekisisichaibgtimeen abbaan

120litti Yaadannoo 16? Kwt. 10(1).
0litti Yaadannoo 162 Kwt. 11.
“olitti Yaadannoo 162 Kwt. 12(4).
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gabeenyummaa gara abbaa taayitaatti kan naanhaufitayoo abbaan
gabiyyee hanga beenyaa ibsamerratti waliigaluueb@anga beenyaa
inni barbaaduu fi akkaataa itti shallage ibsu adgbu ni agarsiisa®

1.3.1.4.Hanga Beenyaa fi Haala Shallaggii Isaa

Haala shallaggii fi kaffaltii beenyaa ilaalchisdgbaan taayitichaa gatii
gabaa irratti hundaa'uun beenyaan madaalawaa f-t@opessa ta'e
namootaaf akka kaffalamu mirkaneessuuf dirgama.déaa gochuufis
dhimmootni ilaalamu gaban yeroo ammaa kana gabenynaaliif
tajaajilaa akka jiru adda baasuu, gatii gabaa nmelesh, haala argannaa,
kaayyoo gadi-lakkisiisuu fi gorsa boordii ilaalckeessa haala galcheen
tilmaamamuu gab¥. Kunis kan agarsiisu, akka waliigalaatti beenyaan
kaffalamu gabaa yeroo ammaa gabeenyicha bituufabaHisurratti kan
hundaa'u ta'uu dha.

1.3.1.5. Gahee Mana Murtii

Jalgabarratti gabiyyee faayidaa uummataaf gadiidakuun gahee hojii
gaamolee bulchiinsaa akka ta'e seerichi ni ibsatdla malee, manni
murtii hojii gaamolee bulchiinsaa keessa deebimesg/ ilaaluu ni
danda'd’ Akka muuxannoo Afrikaa Kibbaatti manni murtii aaog
keessa deebii gabuun murtii gaamolee bulchiinsaaoyaalu, gaamni
sun dhimma sana ilaaluuf aangoo kan gabu ta'uigudhisaa; adeemsi
hordofame haga-gabeessa ta'uu isaa; dogoggoraiaskan jiru ta'uu isaa

fi kkf ilaaluu dabalatd® Dabalataanis manni murtii hanga, yeroo fi haala
kaffaltii beenyaa irratti murtii kennuu danda'a.

1.3.2. Muuxannoo Chaayinaa

Biyyoota guddina diinagdeen fooyya'iinsa olaanaarsigan keessaa
tokko biyya Chaayinaa dha. Jireenyi hawaasa biyyadt'inaan qonna
irratti kan hundaa'e ture waan ta’eef, mootummagsyaktii guddina

5 Qlitti Yaadannoo 162, Kwt. 12(17).

16 Qlitti Yaadannoo 182 Chapter 5, Kwt. 15(3).

17 Olitti Yaadannoo 182 Chapter 6, Kwt. 24(2).

18 South African Administrative Justice Act No. 20853rt .6. Kan argamu:
http://www.saflii.org/za/legis/num_act/poaja2000388; kan ilaalame, Muddee 2006.
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diinagdee biyyattii dhugoomsuu keessatti gaheeregbtiltootni gaban
olaanaa ta’'uu hubachuun xiyyeeffannoo barbaachiemmeefii jira™®
Chaayinaa keessatti babal'achuu magaalootaa 6jakimota gurguddoo
irraa kan ka'e hojiwwan kanneen haala qajeelaanajaggeessuuf heera
biyyattii fi seera bulchiinsa lafaa biyyattii kea#is qajeeltoowwanii fi
adeemsi gabiyyee gadi-lakkisiisuu ifatti akka turnat@'eera. Qabiyyee
seerota kunneenii akka itti aanutti gaggabaabdaatuun gaarii ta'a.

1.3.2.1.Faayidaa Uummataa

Qabiyyeen dhuunfaa yookiin waliinii kan gadi-laldafiu faayidaa

uummataaf yoo ta'e gofa akka ta'e gajeeltoo fudimai@rgate dha. Biyya
Chaayinaa keessattis ulaagaan kun heera biyyadtikaasee seeroota
biroo, fakkeenyaaf, seera bulchiinsa lafaa fi seqedbeenyaa fa'a

keessatti qabiyyee gadi-lakkisiisuuf akka ulaagsaateers’

1.3.2.2.Beenyaa fi Haala Shallaggii Isaa

Akka muuxannoo Chaayinaatti, hangi shallaggii bearseera bulchiinsa
lafaa keewwata 47 jalatti tumamee jira. Bu'uuradeais beenyaan
namoota gabiyyee isaanii gadi-lakkisaniif kaffalarneenyaa kaffaltii

gatii lafaa/land compensation fees/, kaffaltii irraleebisanii

ijaaruu/resettlement fee/ fi kaffaltii ashaakilfii waantoota lafarratti
hojjataman kan dabalatu akka ta'e seerri kun niakd&eenyaa bu'uura
kanaan kaffalamu keessaa kan qotee bulaa dhulkdéfafamu kaffaltii

irra deebisanii ijaaruu fi kaffaltii ashaakiltiwwaf waantota lafaan wal-
gabatanii ijaaramanii qofa dR&. Kaffaltin beenyaa lafaa /land
compensation fees/ gotee bultootaaf kallattin kaffalamu osoo hin
taane, gaamaRural Collective Economic Organizatiopgdhamuuf kan
kaffalamu dha. Kunis lafti baadiyyaa qotee bultaotavaliin gabamee
kan jiru waan ta’eefi dha. Tumaan seerichaa kumyssn akkaataa
kamiin shallagamuu akka gabus ni ibsa. Beenyaaiyygh lafaa kan
shallagamuu gabu bu'aa lafichi waggoottan saddmadaf kenne giddu-

19Xuenzi Zhong, Expropriating land for Public Purpoéthat Can China Learn from
Canada, F 3. (Kan hin maxxanfamiin)

21d., F 31.

bid.
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galeessi isaa fudhatame waggaa 4-6 tiif baay'aaeekiaffalamuu yoo
ta'u, kaffaltiin irra deebisanii ijaaruu/resettlemiebu’'aa waggaa lafichi
kennu waggaa 4 hanga 6'tiin baay'isuun kan kaffalandha.Haata'u
malee, kaffaltiin kun bu'aa giddu-galeessaa kangwatfa sadan darbanii
waggaa 15'niin baay'isuun argamu caaluu hin galeenfaan bu'uura
armaan oliitiin erga shallagamee booda maallagaaragh) kaffalam&?

1.3.2.3.Sirna Komiin Itti Keessumaa'u

Akka biyya Chaayinaatti komiiwwan gabiyyee gadikekisuun wal-
gabatanii ka'an keessummeessuuf aangoo kan gabamadaulchiinsaa
/administrative tribunal/ ti. Kunis, manneen mukiimii gabiyyee gadi-
lakkisiisuun wal-gabatanii ka'an akka hin keessussame seeraan kan
daangeeffaman ta'uu agarsiisa. Yoo falmiin qgabiygadi-lakkisiisuu
waliin wal-gabatee ka'e, adeemsi jalgabaa gaamaobediiti bu'an karaa
hooggantoota uummataa naannoo sanii /local peaplergment/ biratti
dhiyaachuun dhimma isaanii jaarsummaan akka ilaalataasifama.
Qaamoleen walitti bu'an kunis adeemsa kanaan walitiinsa isaanii
furuu hin danda'an yoo ta'e, gara mana murtii deenasoo isaan hin
barbaachisiin gaama qabiyyee gadi-lakkisiisuu nmeesse biratti
dhiyaatu. Qaamni kunis dhimmicharratti falmii gaggguun murtii ni
kenna. Haata'uuti, falmiin haala kanaan gaggeeffadeemsa gabiyyee
gadi-lakkisiisuu kan gufachisu miti. Kanaaf, akkgyla Chaayinaatti
sababa falmiif jecha haalli adeemsi qabiyyee gakhkikiisuu itti
dhorkamu hin jiru jechuu dha. Dabalataan komiin anamurtii dhaquu
baatus sadarkaa lamaan gaamolee bulchiinsaa kaattiaalamu dh&®

1.3.3. Muuxannoo Kaanaadaa

Adeemsa gabiyyee gadi-lakkisiisuun biyyoota muuxangaarii gabanii
fi gotee bultootni isaaniis bu’aa gabiyyee gadiiaksuu irraa argataniin
fayyadamoo ta’an keessaa biyyi Kaanaadaa ishee uithéc*

22 bid.
1d, FF39- 40.
21d |, F4.
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Sirna bulchiinsa lafaa biyya kanaa yeroo ilaallbadn gabeenyummaa
lafaa mootummaa, dhaabbattootaa fi namoota dhuurkaa gabame

dha. Lafti gaamolee kanaan kan gabamee jiru talusptummaan

faayidaa uummataatiif jecha dhaabbattootaa fi naaathuunfaarraa
gabiyyee lafaa yeroo itti fudhatu ni mul'ata. Dalb@hn, mootummaan
feederaalaa lafa feedaraala jala jiru kan bulcho tgu, mootummaan
naannoolee ammoo lafa sadarkaa naannootti jirthbafc

Akka heera biyya kanaatti, naannooleen seera fibdamataa isaanii
baasuu danda'u jechuun waan aangeesseef mootunnmaatmoolee
seera @abiyyee gadi-lakkisiisuu /expropriation acbataa isaanii
baafatanii gabu. Seerota naannooleen dhimma qabiygadi-
lakkisiisuurratti baasan keessaa akka fakkeenyaiigean ta'u seera
naannoo Ontaariyoo #Naannooleen biyyattii keessa jiran biroos seera
kana akka fakkeenyaatti fudhachuun seera qgabiygdelakkisiisuu kan
tuman waan ta'eef muuxannoo biyya kanaas seerar&tnhundaa'uun
kan ilaallu ta'a. Seerri kunis adeemsa qgabiyyea-lghkkisiisuu bakka
gurguddaa lamatti gooduun kan ilaalu dha. Isaaaileemsa qabiyyee
gadi-lakkisuun dura jiruu fi booda raawwwatamu dha.

1.3.3.1. Adeemsa Qabiyyee Gadi-lakkisiisuun Dura Jiru

Adeemsi kun adeemsaalee xixiggaa kan akka beekse&auu,

komiiwwan yoo jiraatan dhaggeeffachuu fi qabiyyeadigakkifamu

galmeessuu jedhan of keessatti kan haammatu dhsiBeieadeemsa
gabiyyee gadi-lakkisuun dura kennamu beeksiisa yapbiyyee gadi-
lakkisiisuu/intention to expropriate/ kan jedhambad Kunis gaamni
gabiyyee gadi-lakkisiisu pilaanii qabiyyee gadikekisuu gaama
dhimmi ilaalu biratti erga galmeessisee booda, gotyy soddoma
keessatti abbaa gabiyyeetiif beeksisa kennuunamatan eegamu ta'u
kan agarsiisuu dha.

Adeemsi lammaffaan, mormiin yoo jiraate adeemsa nmior itti
dhagahamuu fi qulqullaa'uu dha. Kunis, abbaanygabibu'uura armaan

%1d, F40.
26 |bid.
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olitti ibsameen beeksisni kennameef guyyaa beeksangahee kaasee
guyyoota 30 keessatti komii isaa ministeera galaygeadi-lakkisiisuu
mirkaneesse biratti dhiyeessuu danda'a. Ministeqabiyyee gadi-
lakkisiisuu komiin isaaf dhiyaate komii ka'erraftalmii ni taasisa.
Haata'uuti, kun kan raawwatamu abbaan qabiyyee iifalmkka
gaggeeffamu yoo gaafate qofa dha. Falmiin gaggeea kan
xiyyeeffatu qabiyyee gadi-lakkisiisuun kun haga epdsa ta'uu fi
kaayyoo yaadame kan galma geessisu ta'uuf dhiisaarratti dha.
Kanaafiis abbaan gabiyyee fi gaamni gabiyyee galdkisiisus ragaa
yaada isaanii mirkaneessuu danda'u akka dhiyeesshaayyamamaaf
Adeemsa kanas kan raawwachiisu gama minsteeragamnilniquiry
Officer’ jedhamu ni mudama. Qaamni kunis garee bitaa fgamairni
falmiisisa akkasumas ragaa ni dhagaha. Gareen hitaggaas ragaa
isaanii gaaffii dursaa gaafachuu akkasumas ragase garoo ammoo
gaaffi gqaxxaamuraa gaafachuu danda'u. Kunis, asieeqaama
bulchiinsaa kana biratti gaggeeffamu akkuma mandiin@'uu isaa kan
agarsiisuu dhé’

Adeemsi gochaa qabiyyee gadi-lakkisiisuun dura vestamu inni
sadaffaan pilaanii gabiyyee gadi-lakkisiisuu mirk@ssuu dha.
Ministeerichi erga falmii gaggeesse booda qabiyyesdka gadi-
lakkifamu yoo murteesse gaama gabiyyee lafaa galsnéand Registry
Office’ jedhamu biratti pilaanii gabiyyee gadi-lakkisiisunirkanaa'e
/approved plan/ galmeessisuu gaba.

1.3.3.2. Adeemsa Qabiyyee Gadi-lakkisiisuun Booda
Raawwatamu

Adeemsa kana keessattis adeemsaaleen gurguddoora |am
raawwatamu. Isaaniis, beeksisa gadi-lakkisiisuunkanfi beenyaa sirrii
ta'e kaffalchisuu kan jedhamani dha. Adeemsi inutad, beeksisa gadi-
lakkisiisuu yoo ta'u, kunis abbaan gabiyyee fi gaiagadi-lakkisiisuu
hanga beenyaarratti yoo waliigaluu baatan shallaggiggeessuun

’Raymond G. Colautti, A primer on expropriation inntério, F6, (Kan hin
maxxanfamne). Kan argamu:http://colauttilaw.comii®attions_files/A%20PRIMERY
200N%20 EXPROPRIATIONS%20IN%200NTARIO.pdf; gaafd@d2006 ilaalame.
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kaffaltii beenyaa murteessuun beeksisa kennamu Allleemsa armaan
olitti ibsameen pilaaniin gabiyyee gadi-lakkisiisgalmaa'ee guyyoota
30 jiran keessatti hanga beenyaarratti abbaan ggdifi gaamni gadi-
lakkisiisuu yoo waliigaluu baatan ministeerri qat@g gadi-lakkisiisu
gaamolee lamaaniif beeksisa ni keAhaBeeksisa gabiyyee gadi-
lakkisiisu kennuun qgaamni shallaggii gaggeessu ygabi gadi-
lakkisiisuuf haayyama abbaa gabiyyee lafaatiin @l@a gaamaOntario
Municipal Boardjedhamuun gabiyyee namichaa keessa galuun gabiyyee
isaa tilmaamuu fi hanga beenyaa murteessuu isaedasida. Kanaaf,
beeksisni gosa kanaa gaamni shallaggii gaggeesbiyyga namaa
keessa galuun tilmaama akka gaggeessu kandandeelss Haalli
shallaggii isaas gatii gabaa irratti hundaa'uunghadanda'ame abbaa
gabiyyee iddoo isaa duraatti deebisuuf bifa dargiggsn kan
shallagamuu gabu di&Gatiin gabaas tooftaawwan mala gurgurtaa wal-
fakkaataa (comparable sales approach) fi mala galbeenyicharraa
argamu (Income capitalization Approach) fayyadamuiushallagu®™

Adeemsi inni lammaffaa kaffalti beenyaa yoo tawnis shallaggiin

bu'uura armaan olitti ibsameen erga gaggeeffameleéd@enyaan sun
abbaa gabiyyeef kaffalamuu kan gabu ta'uu isaabdsaandha. Kaayyoon
seera (abiyyee gadi-lakkisiisuu biyya kanaa beengaatuu fi sirrii ta'e

akka kaffalamu taasisu dfia.

2. ADEEMSA QABIYYEE LAFAA FAAYIDAA UUMMATAAF
GADI-LAKKISIISUU: XIINXALA HAALA QABATAMAA
NAANNOO OROMIYAA

Gochaan qabiyyee gadi-lakkisiisuu akkuma biyyootlaluayaa biroo

keessatti raawwatamu, Itoophiyaa fi naannoo Oroaiyaessattis

bal'inaan gaggeeffamaa jira. Adeemsa kana sirnaaaasisuu fi gaamni
gabiyyee gadi-lakkisiisuu aangoo isaa gar-malee/afldgmuun mirgi
namoota gabiyyee isaanii gadi-lakkisanii akka hidhamneef adeemsa
kana to’achuuf seerotni garagaraa sadarkaa feddardianaannootti

2 Olitti Yaadannoo 162 F24.
2 0litti Yaadannoo 162 FF7-8.
%0 Akkuma lak. 282

31 Akkuma lak. 282
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tumamanii jiru. Seerota sadarkaa feedaraalaattamiam keessaa Heera
Mootummaa Rippaabilikaa Dimokiraatawaa Feedaraaalt@ophiyaa
(kana booda heera mootummaa RDFI jedhamu), seeaa rit@o
hawaasaa Itoophiyaa keewwata 1460-1488, labsii ygebi gadi-
lakkisiisuu fi kaffaltii beenyaa feedaraalaa |al8641997(kana booda
labsii gabiyyee gadi-lakkisiisuu jedhamu), labsiialiigaltee liiziin
gabannaa lafa magaalaa feedaraalaa lakk.721/20@4(kaoda labsii
lizii jedhamu) fi dambii lakk. 135/1999 cagasuuindanda’ama. Seerota
sadarkaa naannootti tumaman keessaa Heera mooturii@aanoo
Oromiyaa, Labsii Lafa baadiyaa 130/99(kana boadaii lafa baadiyyaa
jedhamu), dambii lafa baadiyyaa Oromiyaa lakk. 2605, dambii labsii
liizii raawwachisuuf bahe lakk. 155/2005, fi qafaeha 9/2005, labsii
invastimantii naannoo Oromiyaa lakk.138/2000 fi siabgaamolee
raawwachiftu irra deebiin hundeessuuf bahe lakk/2004 adda dureen
kan eeramani dha.

Kutaa kana keessatti ulaagaalee fi adeemsaaleao@m@romiyaa irratti

raawwatiinsa gabanii fi seerota armaan olii kedissafafaman haala
gabatamaa naannoo Oromiyaa xiinxaluuf akka gargfaahakka

gurguddoo jahatti gooduun kan sakatta’aman ta’abdataan, kutaan
kun ulaagaaleenii fi adeemsaaleen seerota kanadtégsmamanii jiran
sadarkaa naannoo Oromiyaatti hangam hojiirra oglaa kan jedhu

daataa kallatti garagaraan funaaname waliin wa-bjabuun kan
sakatta’'u dha. Ulaagaaleen gurguddoo kunis:

2.1. FAAYIDAA UUMMATAA
Akkuma muuxannoo biyyoota biroo fi hiikkoo gabiyygadi-lakkisiisuuf
hayyootni kennan keessatti olitti ilaalle, Itoopdlykeessattis gabiyyeen
kan gadi-lakkifamu faayidaa uummataaf yoo barba@dgofa akka ta'e
seerota adda addaa keessatti ibsantéddtaagaan faayidaa uummataa
jedhu biyyoota garagaraa keessatti kan hammataing, tgad-rimeen

32 Seerotni kunniinis Heera mootummaa RDFI, kwt.8}0labsii liizii kwt 2(7); labsii
gabiyyee gad-lakkisisuu .455/1997, kwt 2(5); dambfa baadiyyaa Oromiyaa lakk.
151/2005, kwt. 2(4) fa'i,
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isaa sirna biyyi tokko hordoftu, yeroo fi iddootratundaa’'uun biyyaa
biyyatti; iddoodhaa iddootti garaagarummaa géba.

llaalcha seerotni keenya hammatanii jiran yerooallla heerri

mootummaa RDFI akka waliigalaatti gabiyyeen faagidammataaf kan
gadi-lakkifamuu gabu ta'uu ibsuun ala faayidaa uatam jechuun maal
jechu akka ta'e hin ibsu. Haa ta'u malee, labsimvwaroo ammaa
dhimma kana waliin kallattin wal-qabatan labsii bggree gadi-

lakkisiisuu fi labsii liizii, akkasumas sadarkaaanaootti dambiin lafa
baadiyyaa gaaleefdayidaa uummatdajedhuuf hiikkoo walfakkaataa
kennaniiru. Akka hiikkaa seerota kanneeniitti, ggben lafaa faayidaa
uummataatiif gadi-lakkifame kan jedhamu yoo hawad&afiattiinis ta'e

al-kallattiin hojii hojjatammurraa fayyadamaa taiuguddinni hawaaas-
dinagdee itti fufiinsa gabu yoo uumame dhadiikkoo kana keessatti
‘hawaasni kallattiiniis ta'e al-kallattiin fayyadamn yoo ta'e’ gabiyyeen
jedhu haammatamuun isaa biyyi keenya yaad-rimegdaa uummataa
jedhu biyyoota bal'isanii ilaalan keessaa tokkoaatdate hubachuun ni
danda'’ama. Akka waliigalaatti, babal'ina magaalditéjii bu’uuraalee

misoomaatiif (karaa, hoospitaala, manneen barnpotaaneen waliinii

fi hidha lagaa adda addaatiif) gabiyyeen lafaa nathaunfaa yeroo
fudhatamu akka faayidaa uummataatiif ta’eetti akk@hatamu labsiin
gabiyyee gadi-lakkisiisuu ni ibsa.

Haala gabatamaa naannoo Oromiyaatiin gabiyyeen kdbaboota akka
gadilakkifamu ta’'u keessaa hojiiwwan daandii, bafal magaalaa,

*Hiikaa yaad-rimeen faayidaa uummataa jedhu gabaachabu irratti ilaalchi jiru
bakka gurguddaa lamatti goodama. Isaanis: Minimalisw /dhiphisanii kan ilaalan/ fi
Maximalist view /bal'isanii kan ilaalan/ jedhamuubeekamu. Warreen ilaalcha
dhiphisanii fudhchuu /minimalist view/ hordofan ihbjojjatameen namootni muraasni
gofaan kan fayyadaman yoo ta'e, faayidaa uummadiké hin jedhamne yoo ibsan
warreen ilaalcha balisanii fudhachuu /maximalistew/ hordofan immoo hojiin
kamiyyuu humna indastirii, oomishitummaa yookiin diwadhina dabaluun
magaalootni akka babal'atanii fi carraan hojii akkaumamu taasisuun guddina
hawaasa sanaaf kan fidu yoo ta'e faayidaa uummadéiké jedhamu ni ibsMuradu
Abdo, Ethiopian Property Law, School of Law, Addisaba University, F-369.

¥ absii Qabiyyee Gadi-Lakkisiisuu fi Kaffaltii Beeagt Feedaraalaa Lakk.455/97, Kwt
2(5)(hiikkaan kan barressaati).

¥Akkuma lak. 3%2, Seensa.
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ijjaarsa dhaabbilee fayyaa fi bishaan dhugaatii &annadda dureen
cagasamani dh.Kana malees, ijaarsa dhaabbilee barnootaa, hagiiww
invastimantii fi kkf sababoota gochaan gabiyyeeidmkkisiisuu akka
raawwatamu taasisani dfiaHojiiwwan kunneen dandeettii /potential/
humna indistirii dabaluu, oomishtummaa guddisuwazahojii uumuu, fi
guddina hawaas-diinagdee uumuu keessatti gaheeaaldaphachaa kan
jirani dha®®*Sababootni kunis deeggarsa seeraa kan gaban ta'uu
hubachuun ni danda’ama.

Haata'u malee, hanginaaleen raawwii ni jiru. Haagiee mul’atan
keessaa tokko lafa invastimantiif kenname yerobgete keessatti hojii
murtaa'eef oolchuu dhabuun isa tokko dha. Adeensaikisa lafa
invastimantii irratti  fooyya'iinsi haa jiraatuyyuumalee ammallee
abbootiin gabeenyaa tokko tokko haala oomishtuminaadaballeen
faayidaa dhuunfaa isaaniitiif lafa gabatanii karani ni jiru**Kanaaf

agarsiiftuu ta’'uu kan danda'u istaatiksii jiru ilaan yoo barbaachise,
hanga bara 2004 ji'a caamsaatti abbootii gabeebyaata‘an irraa lafti
kaareemetirii 9863.24 akkaataa waliigaltee seenamesan misoomsu
hin dandeenyeef waliigalteen akka addaan citu r&@a'eébbootiin

gabeenyaa waliigalteen isaanii akka diigamu taasifabaay'een isaanii
humna osoo hin gabaatiin lafa gabachuun faayidaanaille argachuuf

% Tasfaayee Tolaa, Q/bulaa A/Diggaa qabiyyee gadide (Afgaaffi gaafa
17/04/2006 gaggeeffame); Ahimad kadir, Q/bulaa Atdhamannee gabiyyee gadi-
lakkise (Afgaaffii gaafa 23/03/2006 gaggeeffaméirifaa Nuurasaa, Q/bulaa A/Diggaa
gabiyyee gad-lakkise (Afgaaffii gaafa 17/04/200@greffame); Baayyuush Fayyee,
Jiraattuu Magaalaa Fichee qabiyyee gad-lakkiftegaffi gaafa 01/04/2006
gaggeeffame).

3Taayyee Dibaabaa, It/ G/ Waj/ Bulchinsaa Go/ ShkawWaabaa (Afgaaffi gaafa
01/04/2006 gaggeeffame); Gazzahaany ZannabaadattiBul/ Laf/ Eeg/ Naan/ Godina
Arsii  Lixaa (Afgaaffi gaafa 23/03/2006 gaggeeffgmeRundasaa Dingaa,
Kore/Shall/Beenyaa/Magaa/Amboo (Afgaaffii gaafa0d@2006 gaggeeffame).

% Kabaa Hundee, Komishinara komishinii Invastimaliromiyaa (Afgaaffii gaafa
10/04/2006 gaggeeffame).

3 Addisuu Xilaahuun, B/B itt/Gaf/Waj/Inv/iGo/Wal/BahgAfgaaffii gaafa 14/04/2006
gaggeeffame); Balaaynash Eebbaa, B/B/Itti/Waj/IMVBlukam (Afgaaffi gaafa
18/03/2006 gaggeeffame); Inniyawu Adaree, Qon/Deg/HWaj/Inva/M/Dukam
(Afgaaffii gaafa 18/03/2006 gaggeeffame).
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kan socho'aa turani di@Kana malees, abbootiin gabeenyaa tokko tokko
bara 1997 irraa kaasee hanga ammaatti lafa qabasoo irratti hin
hojjatiin kan taa'an jird' Lafa invastimantii faayidaa uummataaf gixa
yaadameen hojiirra hin oollee gadi-lakkisiisuu thirdanginni kan jiru
ta'uus hubachuun ni danda‘affa.

Kanaaf, daataawwan armaan olitti ibsamanii fi adfiataasifameerraa
akka hubatamu, lafa pirojaktii invastimantiif akkgadi-lakkifamu

taasifamu keessaa kan oomishitummaa dabalan, humadastirii

guddisan, akkasumas carraa hojii uuman kan jiras,takka waliigaltee
seenaniin hojjachuun oomishtummaa, humna indudiirigabeenyaa
dabaluu irratti hangina kan gabanis jiru. Kunigti laojii invastimantiif

akka gadi-lakkifamu taasifamu faayidaa uummatadiadolu taasisuu
irratti hanginni kan jiru ta’uu agarsiisa.

3. SIRNA BEEKSISAA

Labsii gabiyyee gadi-lakkisiisuu kwt. 4(1) jalatteeksisni barreeffamaa
hanga beenyaa kaffalamuu fi yeroo itti gabiyyeedi-¢gkkifamuu gabu
agarsiisu karaa bulchiinsa aanaa yookiin karaahboka magaalaatiin
abbaa gabiyyeef kennamu akka gabu tumeera. Labgiinmmoo kwt
27(1) jalatti beeksisni kennamu yeroo itti gadiké&mu, hanga beenyaa
kaffalamuu fi lafa bakka bu'aa kennamu kan agarsasiu akka gabu ni
ibsa. Dambiin labsicha raawwachisuuf bahe lakk./2@3 keewwata
56(1-2) jalatti gaama qabiyyee liizii gadi-lakkisuubeeksisni
barreeffamaa kennamuufii kan gabu ta'uu tumeerroBekana keessatti
ifatti kaa’amu baatus muuxannoo biyyoota armaatti dlaalame irraa
kan hubatamu kaayyoon beeksisaa daangaa yeroo kaagvkeessatti
abbaan qabiyyee qabeenya isaa akka kaafatuu fii kgmoi gabaate
gaama dhimmi ilaaluuf akka dhiyeessu kan isa ganmgdha. Daangaa

“Balaaynash Eebbaa B/B/Itti/Waj/lnva/M/Dukam (Afdfiiaf gaafa 18/03/2006
gaggeeffame); Inniyawu Adaree, Qon/Deg/Hor/ Wagli/Dukam (Afgaaffii gaafa
18/03/2006 gaggeeffame).

1 Taayyee Dibaabaa, Itt/G/Waj/Bulchiinsaa Go/ShalitaéAf-gaaffi gaafa
01/04/2006 gaggeeffame).

2 Akkuma Lakk. 4§22

54



Joornaalii Seeraa Oromiaa [Jil.4, Lakk. 1] Oromia Law Journal [Vol.4, No.1]

yeroo qabiyyeen itti gadi-lakkifamu ilaalchisee egfamni
dhimmicharratti kan bahu ta'uu labsichi kan tumastdnanga ammaatti
gajeelfamni kun bahee hin jiru. Garuu, yeroon akjedbiyyeen gadi-
lakkifamuuf kennamuu gabu lafa gabeenya gabuuf galysagaltamaa
gad-ta'uu akka hin gabne keewwata xiggaa lamaijalateera. Abbaan
gabiyyee bu’'uura keewwata 4(1) tiin beeksisni issygpabe guyyaa
beenyaa fudhate ykn immoo fudhachuu yoo dide guyyaenyaan
kanfalamuufi gabu(guyyaa magaa gaama ajaja kennulakkoofsi
herregaa baankii cufaa banamee kaa’ameetii) eegalpgma sagaltama
keessatti gabiyyee gadi-lakkisuu gaba.

Akka naannoo Oromiyaatti sirni beeksisni qabiyyesdidakkisiisuu

ulaagaa seeraa kan eeggate ta'uuf dhiisuu isandjitmalee jiran adda
baasuuf daataan madda garagaraa irraa kan walitinge yoo ta'u,
bu'aan argame akka agarsiisutti beeksisa ulaageeaase taa'ee jiru
guutee kennuu irratti hanginni kan jiru ta’uu isaat

Hanginaalee mul'atan keessaa inni jalgabaa beekskemnamu
barreeffamaan ta’'uu dhabuu fi bakka barreeffamaamé&mettis yeroo
seeraan taa’ee gad ta’'uun ni mul’'ata. Kana malesksisa barreeffamaa
kennurratti hangina bal'aatu jifaHaata'uuti, namoota gabiyyee gadi-
lakkisuuf deeman waliin afaaniin mariin ni gaggeefa?* Hawaasa
mariisisuun labsii gabiyyee gadi-lakkisiisuu keéssakka adeemsa
tokkootti kan haammatame ta'uu baatus seerri bariihawaasaa
keewwata 1465 keewwata xiqqaa 1 fi 2 jalatti hasamariisisuun kan
danda’amu ta'uu ni ibsa. Haa ta'u malee, mariia érgsifame booda
akkaataa seerarra taa'ee jiruun beeksisni barmeaffdhanga beenyaa fi
yeroo itti gadi-lakkifamuu gabu ibsu kennamuu dhabisaa gaamni sun
komii isaa haala sirnaawaa ta’een akka hin dhiyeessa taasisa. Osoo
beeksisni barreeffamaa hanga beenyaa agarsiisaniifsgennemeera
ta’e, komii gabaatan gaama komii dhaggeeffatu ti@itka ragaatti

3 Nagawoo Eliyaas, B/B/Eej/Mis/Man/Laf/Mag/Arsi/Ndige (Afgaaffii gaafa

24/03/2006 gaggeeffame).
4 Girmaa G/Hiwoota, Ogeessa Shallaggii/W/L/Eg/Na/kBashooftuu (Afgaaffii gaafa
23/04/2006 gaggeeffame).
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dhiyeeffachuu danda’'u. Bakka beeksisni barreeffankasnametti

akkaataa seerarra taa'een yeroo gahaa qabiyyesi i#tia kaafatan

kennuu waliin wal-gabatees hanginni ni firBabalataan beeksisa
barreeffamaa namoota qabiyyee isaanii gadi-lakkfsakenname

keessattis hanginni kun kan jiru ta'uuni hubat&ima.

Hanginni lammaffaan beeksisni kennamu hanga beekgmadin ibsine

ta'uu isaati. Beeksisni kennamu hanga beenyaalsanyoo ta'e gaamni
hanga beenyaa jedhamerratti komii gabu komii idagegssuuf kan isa
gargaaru waan ta'eef seerota biyya keenyaa fi bplga keessatti
beeksisni hanga beenyaa kan ibsu ta'uu akka gabanieera. Haata'u
malee, haala gabatamaa naannoo keenyaa yeroa ifaall beeksisaa
bakka baay'eetti hordofamaa jiru namoota gabiyyaanii gadi-lakkisuuf
jiran mariisisuun dhimmicha irratti yaada akka kamngochuun kan
raawwatamu dha. Adeemsi kunis shallaggiin durageggeeffamu waan
ta'eef hanga beenyaa namoota kanaaf kaffalamu lsun ta'uu hin

danda'u. Tilmaama beenyaa beeksisuu irrattis hannirjira.*’ Sababani

isaas xiyyeeffannaan kan kennamaa jiru sirna bsaisiosoo hin taane
beenyaa kaffalamu irratti waan ta'eefi dfa.

5 Labsiin gabiyyee gad-lakkisiisu keewwata shanttiagaamni pirojektii gaggeessu
gabiyyee isaaf barbaachisu waggaa tokkoon durséshiimsa magaalaa ykn aanaa
beeksisuu kan gabu ta'uu tumeera. Haa ta'u malegkioota gaamolee mootummaa
feederaalaatiin gaggeeffaman dursanii sadarkashinda aanaa ykn magaalaatti kan
hin beeksifne waan ta'aniif, beeksisa akkaataasgertaa'een kennuuf hanginni yeroo
ni mudata. Fakkeenyaaf, sarara ibsaa Aanaa Gimasab keessa diriirsuuf yeroo
gabiyyeen gad-lakkifamu projektichi ariifachiisaaam tureef beeksisni kenname yeroo
seerarra taa'e kan hin eegne akka ta'e ogeestagglialkeessatti hirmaate ibseera.
(Eefreem Abbaba, Miseensa Koree shallaggii beenysmaa G/Jaarsoo fi
Raw/Ad/Ho/ljo/Hor/fi Ra/Gab/Mootummaa/M/Fichee (Afaffii gaafa 01/04/2006)).

6 Fakkeenyaaf, xalayaan gaafa 03/06/2005 barreeéfakmkk.203/2005 ta'e karaa
bulchinsa gandaan addee Asteer Siyuumiif kennarbg/yge lafaa manni irra jiru ji'a
lama gidduutti akka gad-lakkisan kan ajaju ture.

“Tashoomaa Gabbisaa,Pri/M/M/A/Giraar Jaarsoo (Afijaafjaafa 30/03/2006
gaggeeffame).

8 lda'oo Abdii, Itti/Gaf/Waj/Laf/Eeg/Naannoo/A/Sh&wmasnanne (Afgaaffi gaafa
24/03/2005 gaggeeffame).
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4. SIRNA SHALLAGGII BEENYAA

Yeroo gabiyyeen gadi-lakkifamu faayidaan abbaanygak argatu inni
guddaan beenyaa dha. Kaffalti beenyaa ilaalchigagaddamootni
(theory) lama akka jiran barreeffamootni ni ibssadniis hanga beenyaa
abbaan qabeenyichaa dhabe (owner's loss theory igllemnity
principle) fi hanga bu'aa gaamni fudhate argatkefta gain theory)
jedhamuun beekanfl.Heerri mootummaa RDFI yeroo mirgi gabeenyaa
sababa faayidaa uummataaf akka addaan citu talwyaae madaalawaa
kaffalamuu kan gabu ta'uu isaa haala waliigalaan. |40(8) jalatti
tumeera. Haa ta'u malee, heerichi beenyaan jedh&kaataa yaaddama
kamiin kaffalamuu akka gabu waan agarsiisu hin g&8eerotni naannoo
kanarratti tumamanii bahanis beenyaan hanga miidhaggabe waliin
wal-madaalu kaffalamuu akka gabu kan ibsan waaetaeerotni biyya
keenyaa akkaataa yaaddama hanga miidhaa abbaanyg&haa dhabe
kan hordofu akka ta’e hubachuun ni danda’amBeenyaan akkaataa
yaaddama kanaan kaffalamu kaffaltiwwan gosa akkakka haammatu
labsiin gabiyyee gadi-lakkisiisu kwt 7 fi 8 jalattumameera. Kunis,
beenyaan kaffalamu gabeenya abbaan gabiyyee lafehajabuuf,
fooyya'insa dhaabbataa abbaan qgabiyyee lafarratiasiseef,
dhaabbiidhaan ykn yeroof gadi-lakkisuuf/bugga’'wgabeenya kaasuuf,
bakkaa bakkatti sochoosuuf, deebisanii dhaabulffakka haala isaatti
kan haguugu ta'uu hubachuun ni danda‘ghiaffaltiin kunis gosaan (in
kind) ykn garshiin kaffalamuu akka danda'u labsikit 2(1) jalatti
tumeera. Labsii lafa baadiyyaa kwt 6(11 fi 12) f@mlgosti beenyaa
armaan olitti ibsame qotee bulaa gabiyyee isaadaayuummataaf gadi-
lakkiseef kaffalamuu akka gabu tumeera.

Hanga beenyaa armaan olitti ibsame bira gahuuf nasieshallaggii
gajeeltoo irratti hundaa'ee gaggeeffamu gaba. Kunaoota adda
addaatiin kan gaggeeffamuu dha. Malootni kunis,antalrgurtaa wal-

49 Qlitti Yaadannoo 2ffaa, FF 1 - 2.

% Akkuma Lakk.56.

°l Ayyaanaa Toliinaa fi Dassaalany Birhaanuu, MoojSkera Qabeenyaa: Argannaa,
Galmeessa, fi Faayidaa uummataaf gabeenya gadsiiakiki, ILOQHQSO, F103 (kan
hin maxxanfamne).
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fakkaataa (comparable sales approach), mala galieenyicharraa
argamu (income capitalization approach), mala bagabeenyicha
argachuuf bahee (original cost approach) fi malasiébakka buusuu
(replacement cost approach) kan jedhamanii dhaftdaewan gabiyyee
gadi-lakkisiisuu armaan olitti ibsaman keessaa iilabgabiyyee gadi-
lakkisiisuu fi dambiin labsii kana raawwachiisuudhe tooftaa baasii
bakka buusuutiif beekamti kan kenne dha. Malli kurgabeenya wal
fakkaataa yeroo ammaa bakka buusuuf gatii barbsacinratti kan
hundaa’u dha. Kunis biyyoota gatii gabaa sirriiti heekamne gabanii fi
ijaarsawwan amala addaa gaban keessatti bal'irg@mahoolaa kan jiru
dha>

Haala shallaggii beenyaa ilaalchise kaffaltiwwairob (gabeenya
laficharra jiruu fi fooyya'iinsa laficharratti tagmmeef) kaffalamu
akkuma jirutti ta'ee, beenyaan buqga’uuf kaffalayalii gidduu galeessa
abbaan gabiyyee waggoottan shanan darbaniif arda@haniin
baay'isuun kan kaffalamu t&a.Shallaggiin kunis ogeessota gabiyyee
gadi-lakkisiisuun ogummaa mirkanaa'e/certified/agaim gaggeeffamuu
akka gabu labsiin gabiyyee gadi-lakkisiisuu keevaw&(1l) jalatti
tumeera. Haata'u malee hanga ogeessotni ogummaa gaban
horatamanitti shallaggiin koreen gaggeeffamuu aldkada'u seerichi
dabalataan tumeera.Tumaan heeraa fi labsiiwwan garagaraa sadarkaa
feedaraalaa fi naannootti tumamanii jiran hanganirte oolaa akka
jiran baruuf daataan maddoota garagaraa irraativghibbameera. Bu'aan
argamees akka agarsiisuutti beenyaa madaalawaaoteangabiyyee
isaanii gadi-lakkisaniif akka kaffalamu taasisuu lilma wal-qabatee
hanginni gama seeraa fi koree shallaggii gaggeaskan jiru ta’'uun
hubatameera.

A) Hangi Beenyaa Seeraan Tumamee Jiru Gahaa Ta'uu Dhah
Akkuma armaan olitti ibsame, heerri mootummaa RD€lenyaan
madaalawaa namoota gabiyyee isaanii faayidaa uumamagadi-

*2 Qlitti Yaadannoo 3%% FF384 - 385.

3 absii Qabiyyee Gad-lakkisiisuu, kwt 8(1) fi damijabiyyee gad-lakkisiisuu, kwt
16(3).

> Labsii gabiyee gad-lakkisiisuu, Kwt 9(2).
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lakkisaniif kaffalamuu akka qgabu tumeera. Seerdiniuura tumaa
kanarratti hundaa'uun bahan labsiin gabiyyee gadi$iisuu, dambiin
gabiyyee gadi-lakkisiisuu, labsiin bulchiinsa lafmadiyyaa naannoo
Oromiyaa lakk.130/99 fi seerotni biroo beenyaa &afhu gabu ibsa
kennanii jiru. Qorannoowwan naannoo kanarratti gaffgman adda
addaas hangi beenyaa seerota gabiyyee gadi-lakkisikeessatti
tumaman mirga abbaan gabiyyee lafarratti qabu mingaurii guutuu
fayyadamuu, mirga dhaalaan dabarsuu, kireessuwkf fidbu waliin wal-
bira gabamee yeroo ilaalamu hangi beenyaa seeastaekn keessatti
ibsame madaalawaa kan hin jedhamne akka ta'e ni>Jdaalli
gabatamaa naannoo keenyaa yeroo ilaalamus hangidzegabatamaatti
kaffalamaa jiru namoota gabiyyee isaanii gadi-la&hkiif gahaa akka hin
taane ni hubatanti.

Kana malees, armaan olitti muuxannoo biyya Chaaykeessatti akka
ilaalle beenyaan gatii lafaa/land compensation jigiiamu namni tokko
sababa laficha gabatee jiru qofaadhaaf akka kafialgoo ta’'u, akka
biyya keenyatti garuu gosti beenyaa abbaa qabiyyuash kaffalamu

seeraan tumamee hin jiru. Kana malees, galiin gidglaleessaa yeroo
fudhatamu akka biyya keenyatti galii waggoottannsimadarban ilaalcha
keessa kan galu yoo ta'u, kunis gati gabaa yemaa ikan fagaate dha.
Biyya Chaayinaatti garuu, galiin giddu galeessaa &hallagamu galii
waggoota sadan darban ilaalcha keessa galchuunKdings, kan biyya

keenyaarraa gatii gabaa yeroof dhiyeenya kan qaba. ddkka

waliigalaatti, seerri hanga beenyaa fi haala sbgiialabsii gabiyyee

gadi-lakkisiisuu fi dambiin isa raawwachiisuuf bahbeenyaa

madaalawaa heeraan taa’ee jiru guutumaan guutbagiuguu irratti

hangina kan gaban ta’'uu hubachuun ni danda’ama.

% Yaadannoo Olii Lakk. ®* F33.Dabalataan, Belachew Yirsawu, olitti yaadanno
lak.6, F186.

* Ballaxa Tafarraa, Walitti gabaa Koree Tilmaama Be@, A/ Tokkee Kuttaayee
(Afgaaffii gaafa 09/04/2006 gaggeeffame); Dhibbamniu, Koree Shallaggii Beenyaa
Aanaa Amboo (Afgaaffi gaafa 09/04/2006 gaggeeffamébdataa Hordofaa,
Pri/M/M/A/Kuyyuu (Afgaaffii gaafa 02/04/2006 gagdésme ).
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B) Hanginaalee Sirna Shallaggii Koreen Gaggeeffamu Wih
Wal-Qabatan

Hanginaalee sirna shallaggii koreen gaggeeffamuinvalal-gabatanii
ka’an keessaa tokko rakkoo gahumsaa fi dandeeieensoota koree
shallaggii ti. Af-gaaffii taasifameen bakka toklakkotti bulchiinsi aanaa
ykn magaalaa namootaa ogummaa shallaggii hin qkbree keessatti
akka hammatan kan taasisu ta'uu hubatantféer@abalataan,
gahaa akka hin horanne kan isaan taasise akkafigaaffii taasifameen
ibsameera®

Hanginni lammaffaan immoo hangina naamusaa misé&eksoee tokko
tokko biratti mul'atu dha. Fakkeenyaaf, ogeessathallaggii akka
gaggeessan filataman namoota gabiyyee hin gabreseifiyaa argachuu
hin malle haala fayyadamoo taasisuun shallaggiogyegaggeessan ni
mul'ata® Kanarraa kan ka'e shallaggiin yeroo lama yookidi saa
deeddeebiin akka gaggeeffamu yeroon taasifam@’j¥amoota beenyaa
argachuu gaban waan isaan argachuu malan keessigauhi akka
isaanii kaffalamu taasisth. Mana tokko irratti shallaggiin nama sadiif
yeroon itti gaggeeffamullee ni quunnaffaNama tokko fayyaduuf
yaadamee shallaggiin yeroo gaggeeffamu akka jiragaaleen ni
agarsiistf

*Taklee Deebiis, Raw/Wal/Diddaa/Qabiyyee lafaa, die@ssa shallaggii A/Guutoo
Giddaa (Afgaaffii gaafa 16/04/2006 gaggeeffame).

8 Amsaaluu Olaanii, Pri/M/M/O/Sh/Lixaa (Afgaaffii géa 08/04/2006 gaggeeffame).
¥ Fufaa Laggasa, Gorsaa Seeraa/Biiroo/Laf/[Eegu/Na&/Bgaaffii gaafa 11/03/2006
gaggeeffame); Maccaa Kadiir, /W/L/Eg/Na/God/Shavigaaa fi ogeessa shallaggii,
Afgaaffii gaafa 07/05/2006 gaggeeffame.

® Fufaa Laggasa, Gorsaa Seeraa/Biiroo/Laf/[Eegu/Na&/Byaaffii gaafa 11/03/2006
gaggeeffame); Maccaa Kadiir, /W/L/Eg/Na/God/Shavigshaa fi ogeessa shallaggii,
(Afgaaffii gaafa 07/05/2006 gaggeeffame)

1 Katamaa Nigussee, A/A/Kom/Nam/Far/Mal/Oro (Afgéiafaafa 16/03/2006)
Godina lluu Abbaa Booraa keessatti namoota gabiygaenii faayidaa uummataatiif
gad-lakkisaniif qarshii kaffalamuu qabu keessaa 25Bir'isuun waan kaffalameef
dhimmi isaanii KNFMO ilaalamaa kan ture ta’'uu ibéan

%2 Asaffaa Dagaffaa, A/A/Kom/Nam/Far/Mal/Oro (Af-g&iall6/03/2006 gaggeeffame).
®Gammachuu  Gabree, A/A/Kom/Nam/Far/Mal/Oro  (Af-gdaff 16/03/2006
gaggeeffame).
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Hangqinni inni sadaffaan tooftaa wal-fakkaataa ta’sballaguu dhabuu
dha. Seerotni gabiyyee gadi-lakkisiisuu irratti amanii jiran beenyaan
madaalawaa gatii gabaa yeroo irratti hundaa’uuna akiiffalamu ni
kaa’'u. Haata'u malee, gatii gabaa gabeenyaa msugfesadeemsi
hordofamu iddoodhaa iddootti gargaagarummaa kanu qalha.
Fakkeenyaaf, bakka tokko tokkotti gabaa irraa ggdibaa gaafachuun
haalli itti hojjatamu ni jird* Bakka tokko tokkotti immoo nama gabiyyee
gadi-lakkisee fi namoota naannoo gaafachuun gafgyeaf tureerd’
Kana malees, bakka tokko tokkotti hanga oomishtuenmaajjira
gonnaa, gatii gabaa ejensii gabaa irraa fudhachaalhi itti shallagamus
ni jira.?® Kanaaf, tooftaa shallaggii irratti istaandardiiralviakkaataan
waan hin jirreef shallaggiin garaggarummaa bakkaakkétti
garaagarummaa kan gabu dha.

Hanginni arfaffaan gosoota beenyaa kaffalamuu qdtherda shallaguu
dhabuu dha. Akkuma armaan olitti ibsameen beenghdiaa gabiyyee
lafaaf kaffalamuu gabu gabeenya laficharra jirmyf@'iinsa dhaabbataa
laficharratti taasifamee fi beenyaan bugga‘iinsatiakamuu akka gabu
labsiin gabiyyee gadi-lakkisiisuu fi dambiin labdsécraawwachisuuf bahe
tumeera. Ogeessotni shallaggii gaggeessan waasttalimagamuu gaban
hunda duguuganii shallaguu irratti hangina g¥bu.

®Maccaa Kadiir, W/L/Eg/Na/God/ShawaaBahaa fi ogessedlaggii, Proojaktii Ethio
Flora plc jedhamu irratti koreen shallaggii gaba&sedsa deemuun gatii gabaa walitti
gabuun kan shallagan ta'uu ibsaniiru.

85 Waarisoo Hirphaa, Miseensa Koree Timaama beernyamaa Arsii Nagallee,
Afgaaffii gaafa 25/03/2006.

®Girmaa G/Hiwoot, Ogeessa Shallaggii/W/L/Eg/Na/MdgI®oftuu, Maccaa Kadiir,
/W/L/Eg/Na/God/Shawaa Bahaa fi ogeessa shallagfygaafii gaafa 07/05/2006
gaggeeffame

°7 Olitti yaadannoo Lakk. 622,

% Fakkeenyaaf, Nagaash Gammadaa(oliyyataa) fi Bseh Magaala Galaan
(D/kennaa), MMWO, Lak.G141409 ta'e irratti koreeraldggii beenyaa gosa adda
addaa erga shallaganii booda beenyaa buqqga'iinsaa bin shallagiin waan bira
darbaniif manni murtichaa akka irra deebi'ameelapamu ajajeera.
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4. YEROO KAFFALTII BEENYAA

ljioowwan sirna shallaggii keessatti ilaalamu qakaassaa tokko yeroo
kaffaltii beenyaa ti. Biyyoota baay’ee keessateigan gabiyyee gadi-
lakkisiisuun dura kan kaffalamu yoo ta’u, biyyoatieka Afriilkaa Kibbaa
keessatti garuu gabiyyee gadi-lakkisiisuun boodafalamuu danda’a.
Heera mootummaa RDFI yeroo ilaallu, keewwata 4{##}ti beenyaan
gabiyyee gadi-lakkisiisuun dura kaffalamuu akka wjahi tuma.
Kaffaltiin kunis garshiin ykn gosaan ta’'uu danda’a.

Qabatama naannoo Oromiyaa yeroo ilaallu, beenyasadiu kaffaluu
waliin wal-qabatee yeroodhaa gara yerootti fooygaii kan jiru ta’us,
ammallee beenyaa dursanii kaffaluu waliin wal-gabahanginni ni
jira.°®® Sababoota gurguddoo beenyaan dursee akka hinlakaffa
taasisan keessaa tokko, bakka tokko tokkotti buMshiaanaa sababa
bajata gahaa dhabeef beenyaan al-tokkoon kaffalaomiou erga
gabiyyeen gadi-lakkifame booda yeroo adda addaaa didffalamu
gochuu dhd’Lammaffaa, abbaa gabiyyummaa dursanii quiqulleessuu
dhabuu irraa kan ka'e gabiyyee gadi-lakkisiisuuracheenyaa kaffaluu
dhabuun ni mul'atd' Sadaffaa, pirojektiwwan sadarkaa feedaraalaatin
gaggeeffaman waliin wal-qabatee bakka tokko tokk@toon kennamu
gabaabaa waan ta'uuf erga gabiyyeen gadi-lakkifaoeda beenyaan
kaffalamaa tureer&. Dabalataanis, bakka tokko tokkotti beenyaa osoo

% Fakkeenyaaf, namoota gabiyyee isaanii akka gddsak taasifaman 20 keessaa
namoota 14(70%) ta'aniif dursee kan kaffalame yaw thamoota 6(30%) ta’aniif
gabiyyee gad-lakkisiisuun dura kan hin kaffalamna&fu ibsaniiru.

0 Shifarraa Garramuu, Daldalaa M/Nagallee, namayyaki gad-lakkise (Afgaaffii
gaafa 24/03/2006 gaggeeffame). Rakkoo bajataama&&'e beenyaan 40% bajata bara
2005 irraa kaffalee beenyaan hafe 60%n bajata2i¥d6 irraa yeroo itti kaffalame jira.
Dabalataanis, Waarisoo Hirphaa, Miseensa Koree aBilma beenyaa Aanaa Arsii
Nagallee (Af-gaaffii gaafa 25/03/2006 gaggeeffame).

" Firrisaa Nurfasaa, Q/bulaa A/Diggaa, nama qabiyggeklakkise (Afgaaffii gaafa
17/04/2006gaggeeffame), Hoijii bishaanii Interapizayishaanii Oromiyaan
gaggeeffamu irratti aanaa diiggaa irratti abbaaygalnmaa dursanii qulqullessuu
dhabuu irraa kan ka’'e beenyaa 0soo yeroon hinlkafian hafeera. Waagtolaa
Shifarraaw, Itt/Gaf/ Waj/Laf/[Eeg/Naan/A/Diggaa (Afféi gaafa 16/04/2006
gaggeeffame).

“Baqgalaa Asraat, ltti/gaf/Bul/La/Eegu/Na/A/Kuyyulhfgaaffi gaafa 02/04/2006
gaggeeffame)
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hin kaffaliin ykn akkaawuntii cufaa bugga’aatiinrikalticha baankii 0soo
hin galchiin gabiyyeen akka gadi-lakkifamu yeroajanu ni jira”

5. SIRNA KEESSUMMEESSA KOMII

Adeemsa qabiyyee gadi-lakkisiisuu keessatti hangenyna, faayidaa
uummataaf kan barbaachisu ta'uuf dhiisuu akkasuradsemsa
hordofamu gabu kan hordofe ta'uuf dhiisuu ilaaledikomiiwwan adda
addaa uumamuu danda’'u. Kanarraa kan ka'e biyyoatidia addaa
komiiwwan dhiyaatan adeemsa garagaraan akka furataasgisu.
Chaayinaan falmiwwan qabiyyee gadi-lakkisiisuun [-gabatan
manneen murtiin ilaalamuu akka hin gabne seeraand@angeessitu,
Afriikaan Kibbaa immoo manni murtii, murtii gaameléulchiinsaan
kenname keessa deebiin/review/ ilaaluu akka dandatra isaanii
keessatti tumaniiru.

Akka biyya keenyatti yeroo komiiwwan adda addaaydhaian akkaataa
ittt keessummeeffaman ilaalchisee labsii qabiyyadi-gpkkisiisuu kwt
11 jalatti tumeera. Bu'uura tumaa kanaatiin kondiimyaatu gaamolee
bulchiinsaa fi mana murtiin akka haala isaattilda@uu danda’a. Labsiin
liiziinis keewwata 28 fi 29 jalatti abbaan gabiyyleda magaalaa komii
isaa gaama gabiyyee gadi-lakkisiise, gaama bukdwirkomii dhagahuu
fi mana murtii biratti akka haala isaatti dhiyeassikka danda'u tumeera.
Adeemsa keessummeessa gaamolee bulchiinsaa fi rmantiajiru akka
kanaa gadiitti ilaalla.

A) Keessummeessa Komii Qaama Bulchiinsaa Komii Lafaan
Wal-Qabatanii Ka'an Dhagahu Biratti
Keessummeessa komii gaamolee bulchiinsaa biraggegtfamuun wal-
gabatee bulchiinsi magaalaa gaama komii kaffaléertyaa dhagahu
hundeessuu akka gabu labsiin gabiyyee gadi-lakkisikwt 11(2) jalatti

Makonnin Gazzahaany (himataa) fi Ejansii Misoomaailchinsa lafa Magaalaa
Adaamaa (Himatamaa), MMA Adaamaa, Lakk.G 70561 (ké&m maxxanfamne).
Galmee Hiisaa Usmaan (himataa) fi Bulchiinsa magaalaratoo fi Woorlid viizyinii
damee Haratoo (himatamtoota), M.M.A.Jimmaa Gannatiikk G.03810 (kan hin
maxxanfamne), Mangistuu Maammoo(himataa) fi Waajjafaa fi Eegumsa
naannoo(himatamaa), MMAAdaamaa, Lakk.G. 58425(kamtaxxanfamne).
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tumeera. Kanaaf, komiin kaffaltii beenyaa waliinlxgabatee magaalota
keessatti ka'u jalgabarratti gaama kanatti kanadttiy ta'a. Qaamni kun
adeemsa maaliin falmii gaggeessa yookin murtii kekan jedhurratti
labsichi waan jedhu hin gabu. Haata'uuti, nhaanmool@himmicharratti
gajeelfama baasuu akka danda'an labsiin kun kwg) Jja(atti tumeera.
Biyyoota biroo fakkeenyaaf kanneen akka Kaanaadaesdatti
gaamoleen kunneen akkuma mana murtii falmii gaggess ragaawwan
barbaachisoo ta'an xiinxaluun murtii kennu. Akkgyba fi naannoo
keenyaatti gajeelfamni koreen kun itti hojjachutbyaahee hin jiru.
Kanaaf, adeemsi koreen kun hordofu akkuma biyydmtao falmii
gaggeessuun akkasumas ragaa dhagahuun yoo ta'e ddogaatuuf
sirritti qulqulleessuuf kan isaan gargaaru ta'akkAagaamni kun hin
hundeeffamnetti komiin beenyaa kallattin mana mitirkan dhiyaatu
ta'a’*

Qaamni komii dhagahu kun bulchiinsa magaalotadtiirnandeeffamee
kan jiru ta’'uu fi adeemsa akkamiin hojii isaa gagggaa akka jiru baruuf
bulchiinsa magaalotaa ilaalaman kudha tokko kedssiahiinsa magaala
lama qofa keessatti gaamni komii dhagahu akka&tai gjabiyyee gadi-
lakkisiisuu jedhuun hundeeffamanii jift. Qaamni kun akkaataa seerri
jedhuun bulchiinsa magaaloota hunda irratti hurfdesd waan hin
jirreef sirni keessumeessa komii qgaamolee bulcaansbiratti
garaagarummaa kan gabu dha. Bakka tokko tokiadeemsa lyyannoo
fi Komii uummatad® jedhamutti yoo dhiyaatu bakka tokko tokkotti
immoo yeroo komiin baay'atu qofeoreen yeroo/ad hoc committee/

" Labsii gabiyyee gad-lakkisiisuu kwt. 11(1)

S Af-gaaffii taasifameen gqaamoleen kun dhaabbiidhieeam hundeeffaman bulchiinsa
magaalaa bishooftuu fi bulchinsa magaalaa A/Nagddessatti qofaa dha.

8 Af-gaaffi Obbo Daani'eel Bashiir, Abb/Ad/Hoj/lyb/Um/Mag/Dukam waliin
taasifameen komiiwwan lafti koo sirritti naaf hirhadlaggamne, beenyaan natti
xiggaatee fi kkf jedhan bulchiinsa biratti komiiwwadhiyaatan akka ta'an
ibsameera.Af-gaaffii obbo Daani'eel Beekaa, Oged&sassummeessa iyyannoo fi
komii uummataa Magaalaa Naggamtee waliin taasifafgeafa 15/04/2006) hawaasni
komii beenyaan nutti xiggaate jedhu koree kanaitti Bhiyeessaa jiran ta'uu fi koreen
kunis komiiwwan haala kanaan dhiyaatan akka sifaesdn ajaja adda addaa kennaa
kan jiru ta'uu ibsaniiru.
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hundeessuun komiiwwan dhiyaatan yeroo keessummegsswil'ata’’
Kana malees, gaamni komii dhagahu akkaataa sedmaaaheeffamuu
dhabuun isaa fi qajeelfamni adeemsa keessummeessd kumu
dhabamuu isaarraan kan ka'e komiin adeemsa wabédikkn
keessummaa’aa hin jiru. Bakka tokko tokkotti kokaie sirrii ta'u isaa
erga mirkanaa'e booda gaama komii kaasee fi qgaammatkme walitti
fiduun yaada isaanii akka kennan taasisuun tarkaaifreeffamaa akka
fudhatamu ni taasifam@&. Bakka tokko tokkotti koreen komii akka
dhaggeeffatu hundeeffame komii dhiyaate qulqulieessawaasatti gad-
bu'uun maddi komii maal akka ta'e adda baasuun ikdinnyaate irratti
murtii kan kennaa turan ta'uun isaa af-gaaffii ifaaseerraa ni
hubatamd? Bakka tokko tokkotti dhimmichi Kallattin waajjira
bulchiinsaatti kan dhiyaatu yoo ta'u waajjirri thilosaa dhimmicha
koree addaan osoo hin ilaalchisiin komiin dhiyasiteidha jedhe yoo
amane gaama dhimmichi isa ilaallatutti (fkn kordmaama beenyaa) ni
erga®

B) Keessummeessa Komii Mana Murtii Biratti

Keessummeessa komii mana murtii biratti gaggeeffdaalchisee labsii
gabiyyee gadi-lakkisiisuu kwt 11(1) jalatti dhimntachanga beenyaan
wal-gabatan irratti aanaalee fi bulchiinsa magaalivt kallattin mana
murtiitti kan dhiyaatan ta’'uu yoo ibsu, keewwatmggaan afur immoo
bakka gaamni komii dhagahu jirutti ol'iyyannoon raamurtii idleetti
deemuu kan danda’'u ta’'uu ibsa. Seerichi dhimmolamga beenyaan
ala jiran haala maaliin keessummaa’'u? Manni midiiee aangoo gaba

" Fakkeenyaaf piroojektii Intarpraayizii Bishaaniiddniyaan gaggeeffamu waliin wal-
gabatee komiiwwan koree yeroof biratti dhiyaatan Ké&ssaa komiin namoota 25
furmaata argachuun beenyaan akka kaffalamuuf &a'éeamasgeen Tolaa, Waliitti
gabaa koree yeroo fi Ab/Ad/Hoj/lyyannoo fi Komii ninataa A/Diggaa (Afgaaffii
gaafa 16/04/2006 gaggeeffame); Eda'oo Abdii, |#f/@/aj/La/Eegu/Na/A/
Shaashamannee (Afgaaffii gaafa 23/03/2006 gaggaejfa

8 Addunyaa Goobanaa, Ab/Ad/Ho/lj/lyannoo fi komii mmataa Go/Wal/Bahaa
(Afgaaffii gaafa 18/04/2005 gaggeeffame).

® Tamasgeen Tolaa Waliitti qabaa koree yeroo fi AfHoj/lyyannoo fi Komii
uummataa A/Diggaa (Afgaaffii gaafa 16/04/2006 gaffgane).

8 Tsaggaayee, Itti gaafatamaa Waajjira Bulchiinsad\ddamaa (Af-gaaffii gaafa
08/05/2006 gaggeeffame).
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moo hin gabu? falmiin gabiyyee gadi-lakkisiisuu mamurtii kamitti
dhiyaata? jedhan irratti labsichi iftoomina gahaa dpbu. Labsiin liizii
labsii gabiyyee gadi-lakkisiisuu irraa haala fooggata’een keewwata
29(3) jalatti komiin mana murtiitti dhiyaatu konlieenyaa gofa akka ta'e
ni agarsiisa.

Labsiin gabiyyee gadi-lakkisiisuu aangoo mana miunratti iftoomina
kan hin gabne waan ta’eef, aangoo mana murtiinqabhtee ogeessotni
seeraa ejjennoo garagaraa yeroo gaban ni mul'agees3otni tokko
tokko seerotni sadarkaa feedaraalaa fi naannootitanii jiran murtiin
faayidaa uummataa irratti gaama bulchiinsaan mertakkaataa keessa
deebiin itti ilaalamuu danda’u tumanii hin jiran avata’eef, seerri waa'ee
aangoo manneen murtii haala waliigalaan kaa'u SBeemsa Falmii
Hariiroo Hawaasaa (SDFHH) dhimma kanarratti raawnsd akka gabu
ni ibsu® Bu'uura SDFHH kwt 15(2-e) tiin falmiin gabiyyee dja
lakkisiisuu fi faayidaa uummataatiif oolchuu waliwwal-qabatee jiru
mana murtii olaanaatti ilaalamuu akka gabu kagHjjennoo ogeessota
kanaa ilaalchisee bakka labsiiwwan gabiyyee gddidasuu waliin wal-
gabatanii bahan falmii gabiyyee gadi-lakkisiisuunaamurtii kamitti
akka ilaalamu ifaan waan hin tumneef, bu’'uura SDRkHaangoo mana
murtii olaanaa ta’u isaarratti barreessaan kunmsikatti waliigaluu dha.

Haata’'u malee, murtii faayidaa uummataa irratti lbliinsa aanaa ykn
magaalaan kennamu manni murtii keessa deebiinuilgabu jedhu akka
yaada barreessaa kanaatti afuura labsiiwwan qabiggeli-lakkisiisuu
waliin kan deemu waan hin taanef madaallii kan Waasti. Faayidaa
uummataa irratti murtii kennuu kan danda’'u gaamamdiichi isa

ilaallatu/appropriate body/ akka ta’e labsiin qafely gadi-lakkisiisuu
kwt 2(5) jalatti yoo ibsu, labsiin liizimmoo kwt(2) jalatti tumeera.
Qaamni dhimmichi isa ilaallatu eenyu kan jedhutirdabsiin gabiyyee
gadi-lakkisiisuu ifaan tumuu baatus, labsiin lilkkwt 2(6) jalatti gaamni
kun gaama lafa bulchuu fi kunuunsuuf aangoo galka @&’e ni ibsa.
Kanaaf, faayidaa uummataa irratti murtii kennuu inaival-gabatee

81 Olitti Yaadannoo 2 F61.
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aangoo kan gabu gaama lafa bulchuu fi gabiyyee-lgikisiisu malee
mana murtii akka hin taane hubachuun ni danda’a.

ljoon biroo labsii gabiyyee gadi-lakkisiisuu walwival-gabatee ilaalamuu
gabu dogoggoorri adeemsa qabiyyee gadi-lakkisiisgaamolee
bulchiinsaa biratti raawwatamu mana murtiin kaaldanu ta'uuf dhiisuu
isaa ti. Bakka seerri waa'ee dhimma kanaa tumubirfaaanetti gaheen
manni murtii murteewwan gaamolee bulchiinsaa irrgthbu seera
bulchiinsaan kan hogganamu ta'a. Haa ta'u malde, laikya keenyaatti
seerri bulchiinsaa gindaa’aan waan hin jirreef dhdotni akkanaa
gajeeltoo waliigalaa seera bulchiinsaan kan ilaalantia’'u. Akkuma
armaan olitti muuxannoo biyya Afrikaa Kibbaa keé$sdosameen,
manneen murtii gaamoleen bulchiinsaa hojii isageiioo gaggeessan
adeemsa seeraa kan hordofan ta'uuf dhiisuu isdaaiuu ni danda’u.
Kana malees, manneen murtii murtiwwan gaamoleeHhinkaa irra
deebiin ilaaluuf gqajeeltoowwan ittiin hogganamaedsaa tokko gajeltoo
gajeelummaa dhabuu adeemsaa/procedural irregulalitg® Kanaaf,
akkaataa gajeeltoo seera bulchiinsaatiin manniintdagoggora adeemsa
gaamni bulchiinsaa raawwate sirreessuu danda'aadfagabiyyee gadi-
lakkisiisuu waliin wal-gabatee dogoggorri adeemezavwatame akka
sirratu manni murtii ajaja yoo kanne, qajeeltooradrilchiinsaa keessaa
kan hin baane akka ta'e hubatamuu gaba.

Qabatamaatti, manneen murtii naannoo Oromiyaa if&man gabiyyee
gadi-lakkisiisuu waliin wal-gabatan haala maalikka keessummeessan
baruuf daataan madda garagaraa irraa walitti gad@neAkkuma
armaan olitti ibsameen seerotni gabiyyee gadi-kiddu waliin wal-
gabatanii jiran iftoomina gahaa kan hin gabne wtsdaniif manneen
murtii  keessatti hojimaatni wal-fakkaataan akka Hhimmannee fi
hanginaaleen garagaraas akka uumaman karaa baneera.

Hanginaalee kanaan wal-gabatani mul'atan keesg&a,tbakka gaamni
bulchiinsaa komii dhagahu hundeeffamee hin jirrggheen manneen

82Shimalis H/wald fi Taaddasaa Gassasa, Moojulii fie@eera Bulchinsaa Wiirtuu
Leenjii Feedaraalaan Qophaa'e, Mana Murtiin Mu@aamolee Bulchiinsaa Irra
Deebiin llaalu, F15.
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murtii  dhimmootni gaama bulchiinsaa komii dhaggeteffin akka
ilaalaman ajajuu dha. Manneen murtii naannoo keeertptko tokko

falmiiwwan gabiyyee gadi-lakkisiisuun wal-qabataarghnii gaamolee
bulchiinsaa komii dhaggeeffatan biratti osoo hifydhatin mana murtiitti
dhiyaachuu hin gaban jechuun galmee cufaa®jfirBakka gaamoleen
bulchiinsaa komii dhagahan hundeeffamanii jiranittaala kanaan
galmeen akka cufamu taasisuun deeggarsa seeragakana'us, bakka
gaamoleen bulchiinsaa komii dhaggeeffatan hundeifd hin jirreetti

ajaja akkasii kennuun mirgi nhamoota gabiyyee isagadi-lakkisanii

akka hin kabajamne kan taasisu dha. Kana malaas;aafabsii qabiyyee
gadi-lakkisiisuu kwt 11 yoo ilaalle bakka gaamnildiinsaa komii

dhagahu hin jirretti falmiin beenyaa gara mana nttirakka hin deemne
kan dhorkumiti. Dabalataan, bakka qgaamoleen bulsha hin

hundeeffamnetti mirga kana mulquun mirga haga &gadammillee

heera mootummaa RDFI kwt 37 jalatti tumame walikas walitti bu'u

dha.

Hanqginni lammaffaan kanaan wal-gabatee dhiyaatyimbatni wal-
fakkaataan manneen murtii keessatti dhabamuu dklkuma armaan
olitti ibsameen labsiin gabiyyee gadi-lakkisisuangoo mana murtii
dhimmoota hanga beenyaan wal-gabataniin ala jirattiiiftoomina kan
hin gabne ta'uun isaa ibsameera. Sakatta'a gablmsgaimeen manneen
murtii tokko tokko falmiiwwan hanga beenyaan alani fakkeenyaaf,
adeemsa seeraa kan hin hordofne ta'uu fi dhiisaa xgnxaluun murtii
kennaa jirP*Manneen murtii tokko tokko ammoo manni murtii falmi
beenyaan natti xiggaate jedhu malee falmiiwwan Yye&@m naaf hin

#Galmeewwan Yazabnash Bikis (himattuu) fi Koorposheeii Baabura Lafaa

Itoophiyaa (Himatamaa), MMOGSHB, Lakk.G.32765, ga@fl/05/2005 kan murtaa'e
(kan hin maxxanfamne); Ahimad Kadir (himataa) fi Ma Qopheessaa
M/Shaashamannee (himatamaa), Lakk.G. 40947, g&4@8/2006 kan murtaa’e (kan
hin maxxanfamne).

8Mangistuu Maammoo (himataa) fi Waaijji.lafaa fi Eemga naannoo (himatamaa),
MMAAdaamaa, Lakk.G. 58425 gaafa 26/11/2004 kan a&let Inkooshee Galaalchaa
(himattuu) fi Mana Barumsa Olumaa, MMA Diiggaa, kaR 07188, gaafa 01/08/2005
kan murtaa’e.
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kaffalamne jedhanii fi kkf ilaaluuf aangoo hin qalpchuun galmee
cufu®®

Kanaaf, labsiin gqabiyyee gadi-lakkisiisuu aangoangen murtii ifaan

kaa'uu dhabuu isaarraan kan ka'e hojmaatni wakfilan manneen
murtii keessatti akka hin jiraanne kan taasiseutawbachuun ni
danda'ama. Hojimaatni wal-fakkaataan manneen mukiiessatti

dhabamuun ammoo mirgi namoota gabiyyee isaanii-lgalisan haala
wal-fakkaataan murtii akka hin arganne taasisa.lmmoo amantaa
uummatni sirna hagaa naannichaa irratti gabu akddi gu'u taasisa.
ljloowwan hanga beenyaa ala jiran ilaalchisee, akkuammaan olitti

gorataan kun ejjennoo isaa ibsetti, falmiiwwan dpgwaa adeemsa
gaamolee bulchiinsaan raawwataman sirreessuun ligajeealiigalaa

seera bulchiinsaa waliin kan deemu waan ta’eef eammurtii ilaaluun

YOO sirreessan gaarii ta’'a.

6. NAMOOTA QABIYYEE ISAANII GADI-LAKKISAN AKKA
OF-DANDA'AN TAASISUU

Ulaagaa qabiyyee gadi-lakkisiisuun booda hordofamyabu keessaa
tokko namoota faayidaa uummataatiif gabiyyee isagadi-lakkisan
akka of-danda’an taasisuun hojii misooma adda akldassa akka galan
gochuu dha. Kanaaf, seerotni sadarkaa feedaraadaarfnootti tumaman
dirgama namoota kana ijaaruu gaamolee adda adtagatanii jiru.
Haata’'u malee, seerootni kun namoota gabiyyee iisgadi-lakkisan
akka of-danda’an taasisuu jechuun maal akka taieibgan. Namoota
gabiyyee isaanii gadi-lakkisan akka of danda'ansisaa jechuun
beenyaan gahaan akka isaanii kaffalamu gochuukaradarbu dh&
Kana malees, namootni akka of danda'an gochuu gecmadda galii fi
mana biroo akka argatan taasisuu kan dabalatu®’digaamoleen

8 Galmee Haayiluu Galaachaa N-7(himattoota) fi Ma@apheessaa Magaalaa
Burraayyuu fi Koorpooreeshinii Humna Ibsaa Itooplsiy(himatamtoota), MMOGAF,
lakk.G. 20999, gaafa 12/03/2006 kan murtaa’e, AhatniKadiir (himataa) fi Mana
Qopheessaa M/Sh(himatamaa), Lakk.G . 40947, g&#08/2006 kan murtaa’e.

8 Belachew Yirsawu, olitti yaadannoo lak.6, F35.

8 Akkuma Lakk. 86,
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dirgamni kun irratti gatames bulchiinsa aanaa fyasda?® biiroo lafaa
fi eegumsa naanndg, biiroo industirii fi misooma magaalda,koree
invastimantii sadarkaa sadarkaan jiranii fi booidivastimantii* akka
ta'an seerota waa'ee kanaa sadarkaa feedaraalaaaainnootti
tumamanirraa hubachuun ni danda'ama.

Qabatama naannoo Oromiyaa yeroo ilaallu, namookayyge isaanii
faayidaa uummataaf gadi-lakkisan akka of dandagasisuu waliin wal-
gabatee hanginni bal'aan ni jit2Bara 2003A.L.I keessa gama kanaan
hojiiwwan gara garaa hojjetamaa kan turee ta'ullgeroo ammaa
namoota irra deebisanii ijaaruu irratti hojiin lgmaa jiru laafaa diva.
Hojiwwan kanaan wal-gqabatanii hojjatamaa turan skea, qotee
bultootni horii horsiisuu keessatti akka hirmaagocthuuf muuxannoo
godina biroo irraa akka fudhatan taasiSuQotee bultootni gabiyyee

8 Labsii Qabiyyee gad-lakkisiisuu, Kwt. 4(5).

8 Labsii Qaamolee Raawwachiftuu Mootummaa Naannamr@®ma Aangoo fi Gahee
Hojii Isaanii Murteessuf Bahe lakk. 163/2003 fooggsuuf bahee labsii lakk.170/2004
kwt 3(8) jalatti Biiroon Bulchiinsa Lafa BaadiyydiaEegumsa Naannoo lafa baadiyyaa
hojii misooma adda addaatiif barbaadame ilaalchigg@ma dhimmi ilaaluu wajjiin
shallaggii beenyaa akkaataa seeraatiin raawwadtaffaltii beenyaa kanas osoo lafa
isaanii gad-hin lakkisiin dura akka argatan, akkaasi namoota gabiyyee isaanii gadi-
lakkisan irra deebi'anii akka of-danda‘an gaamdl@smi isaan ilaalu waliin hojjachuu
fi gargaaruu kan gabu ta'uu tumeera.

L absiin Eejansii Misoomaafi Maanajimantii Lafa Madma lakk.179/2005 keewwata
8(15) jalatti dirgama namoota gabiyyee isaanii fday uummataaf gadi-lakkisan
ijaaruu qaama kanarratti gateera.

! Labsiin Bulchinsa Invastimantii Mootummaa Naanr@mmiyaa irra deebiidhaan
hundeessuuf bahe lakk.115/1998 fooyyessee lalsé ladkk. 138/2000.

92 Qaamoleen dhimmichi isaan ilaallatuu fi koreewwimvestimentiin garagaraa
namoota qabiyyee isaanii faayidaa uummataaf gaddak akka of danda’an taasisuuf
dirgama isaanii bahuu waliin wal-qabatee haalli jinaal akka fakkaatu baruuf gaaffiin
ogeessota garagaraaf dhiyaatee namoota Afgaaffiiaganan 83 keessaa namootni
51(61.5%)gad aanaa yoo jedhan, namootni 15(18.4%1) gidduu galeessa jedhaniiru,
namootni 4(4.8%) ta'an immoo olaanaa jedhaniiruni&waajjiraaleen mootummaa
dhimmichi isaan ilaallatuu fi koreewwan invastinianmamoota gabiyyee isaanii gad-
lakkisan akka of danda’an taasisuu irratti laakaa qaban ta'u agarsiisa.

9 Fufaa Laggasaa, Gorsaa Seeraa/Biiroo/Laf/EeguiNaafiyaa (Afgaaffii gaafa
11/03/2006 gaggeeffame); Xaabushee Dabalee, Gaddideeg/Bul/wal/hor/fi
To'a/Waj/Inv/G/A/O/N/Finfinnee (Afgaaffii gaafa 1&3/2006 gaggeeffame).

% Magarsaa Fayyeeraa, Itti/Gaf /Waj/Inv/Go/Sh/LixAggaaffii gaafa 09/04/2006
gaggeeffame).

70



Joornaalii Seeraa Oromiaa [Jil.4, Lakk. 1] Oromia Law Journal [Vol.4, No.1]

gadi-lakkisan misooma jallisiitin akka fayyadameasist’> Namoota
gabiyyee akka gadi-lakkisan taasifaman oomishaksltaa keessa akka
galan taasist® Kanaaf, waggoottan muraasa dura namoota gabiyyee
isaanii gadi-lakkisan ijaaruuf sochiin taasifamaa kure ta'us, sadarkaa
eeggamuun bu'a gabeessa ta'uu hin dandeenye. Sadaas) tokkoffaa
fedhiin namoota gabiyyee isaanii gadi-lakkisandaai’'uu?’ gaamoleen
dhimmichi isaan ilaallatu xiyyeeffannaa gahaa kendbabut?’kanneen
jedhan akka sababoota gurguddootti kan teechifadteni

YAADA GUDUNFAA FI FURMAATA

Qabiyyee gadi-lakkisiisuun adeemsa dheeraa fi qeargaragaraa tuqu
dha. Akka biyya keenyattis ta’e akka naannoo keattiygabiyyee gadi-
lakkisiisuun adeemsa mataa isaa kan gabuu fi q@engalragaraa keessa
kan darbu ta'uun isaa seerota sadarkaa feedarfhal@aannootti bahan
garagaraa keessatti ibsameera. Adeemsaaleeniiadigahleen seerota
keessatti ibsaman kunis haala xiinxalaaf mijatii#ikka gurguddoo
jahatti goodamaniiru. Isaanis:faayidaa uummataaadbeeksisaa, sirna
shallaggii beenyaa, yeroo Kkaffaltii, sirna keessw®ssaa, komii fi
namoota gabiyyee isaanii gadi-lakkisan akka of dard taasisuu
kanneen jedhani dha.

Ulaagaalee fi adeemsaalee kanarratti xiinxala aidennoo Oromiyaatti
taasifameen sababa labsiin gabiyyee gadi-lakkisiisiajeelfamaan
akkaata labsicharra taa’een waan hin deeggaramiaefichi mataa

% Tulluu Tasammaa, Itt/Aanaa/ltt/Gaf/Waj/Bul/Laf/Eglan/Aanaa Agaagqii (Afgaaffii
gaafa 17/03/2006gaggeeffame).

% Taajuu A/Kaayyoo, Pir/M/M/O/G/Arsi/Lixaa (Afgaaffgaafa 23/03/2006
gaggeeffame).

" Obbo Kabaa Hundee, Komishinara Komishinii Invastitii Oromiyaa (Af-gaaffii
gaafa 10/04/2006 gaggeeffame); Taayyee DibaabaiéGalf\Waj/Bul/G/Sh/Kaabaa
(Afgaaffii gaafa 01/04/2006 gaggeeffame).

% Qalbeessaa Garbaa/Ab/Ad/H/G/Siivilii/M/M/Sh/bahg-gaaffii gaafa 23/04/2006
gaggeeffame).Taganee Taayyee, B/B/Pir/M/M/A/Bishmaf Kabaa Hundee,
Kom/Komi/lnv/Oromiyaa (Afgaaffii gaafa 10/04/2006Af-gaaffi Obbo Taayyee
Dibaabaa, Itti/Gaf/Waj/Bul/G/Sh/Kaabaa (Afgaaffinafa 01/04/2006 gaggeeffame).
Yeroo lafti Warshaa Simintoo Darbaa kennamu namamdhiyyee gadi-lakkisan
ijaaruuf sadarkaa naannoo irraa kaasee hojiin faojjaa kan ture ta'u isaa ibsaniiru.
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isaatiin iftoominni kan isa hangatu waan ta’eefkadumas, gaamoleen
gabiyyee gadi-lakkisiisan akkaataa seeraan tumanhegn gabiyyee
gadi-lakkisniisuuf xiyyeeffannaa gahaa kennuun afing isaanii bahuu
dhabuu irraan kan ka'e adeemsi gabiyyee gadi-lakkis hangina
garagaraa kan gabu ta’'uun isaa hubatameera.

Hanginaalee garagaraa qabiyyee gadi-lakkisiisuunl-gadaatanii
mul’atan kana furuuf yaadni furmaataa armaan gadiekameera.

> Labsii gabiyyee gadi-lakkisiisuu sirnaan hojiirraldhuun akka
danda’amu naannoon Oromiyaa gajeelfama baasuujira@éa.

» Dhimmoota labsichi iftoomina gahaa irratti dhab&kienyaaf,
kan akka aangoo mana murtiifi beenyaa buqqga’insaa/
displacement compensation/ irratti mirga namootdiyyae
isaanii gadi-lakkisan akkaataa heerarra taa’eeadtaisuuf haala
armaan olitti xiinxalameen labsicha fooyyeessuurbdachisaa
dha.

» Qaamoleen qabiyyee gadi-lakkisiisan dirgama isaairinaan
akka bahan to’anno taasisuun barbaachisaa dha.

» Namootni gabiyyee isaanii faayidaa uummataaf gakkitan
akka of danda’an taasisuuf dirgama kana gaamolesggaaaf
kennuurra qaama addaa tokko itti gaafatamummaa kdda-
duraan fudhatu hundeessuun gaarii dha.

» Hojimaatni wal-fakkaataan manneen murtii keessaagkiaatu
abbootii seeraatiif leenjii gopheessuun barbaaattéa.

72



Joornaalii Seeraa Oromiaa [Jil.4, Lakk. 1] Oromia Law Journal [Vol.4, No.1]

THE LEGAL REGIME OF CORRUPTION IN ETHIOPIA: AN
ASSESSMENT FROM INTERNATIONAL LAW PERSPECTIVE

Berihun Adugna Gebeye*
ABSTRACT

Corruption is a universal problem which compromigepple’s
quest for development, peace, democracy, and hunggms
though its degree of severity varies. Due to itvensality, there
was global campaign against corruption and has lteslin an
international regime of law. Law is one of the stgies of
combating corruption; however, there are other tdgaes which
should be implemented to contain corruption. Noelets, the
article focuses on the legal measures for the fighghinst
corruption by excluding other measures. It expldiesstrategies
provided by the United Nations and African Uniontian
corruption conventions with a view to evaluate thehiopian
legal regime on corruption. Especially, it crititalexamines to
what extent the legal regime of corruption in Efi@o
incorporate the measures provided by these coraesitto what
extent the existing laws/institutions are adequatgrevent and
combat corruption effectively; and the measuresctvishould be
taken. The article argues that the fight againstragption in
Ethiopia is limited both in scope and design. Isigygested that
revisiting the legal regime and incorporation oftemationally
accepted strategies are necessary to enhance ttienahfight
against corruption.

Key Words: Corruption, Federal Ethics and Anti-Corruption
Commission, Ethiopia
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INTRODUCTION

“Just as it is impossible not to taste the honeyhe poison that
finds itself at the tip of the tongue, so it is ompible for a
government servant not to eat up, at least a bithef King’'s
revenue. Just as fish under water cannot possiblyoloind out
either as drinking or not drinking water, so goverent servants
employed in the government work cannot be foundtakihg
money”.!
The available scholarship reveals that corruptisnendemic in all
governments, and that it is not peculiar to anyticent, region and
ethnic groug®. It cuts across faiths, religious denominations palitical
systems and affects both young and old, man andanatke though it
hurts more the poor and the vulnerable. Corruptisnfound in
democratic and dictatorial politics; feudal, calsta and socialist
economies. This does not, however, mean that the magnitude
corruption is equal in every society. Some coustiee more corrupt
than others. However, corruption is more readilyndmmned than
defined and explained. It is a subject of resedncimany scholars from

of

various discipline$.Nevertheless, disagreements persist not only about

how to curve it, but even about its definition, sas, forms and

! CR. Kumar,Corruption and Human Rights: Promoting Transparéndgovernance
and the Fundamental Right to Corruption-Free Serinicindia’, Colum. Journal of .
Asian Law.(2003), Vol. 17, No.3, p.1.

’See k. Ronald and B. chikulo (eds), Corruption Bretelopment in Africa: Lessons
from Country Case Studies, palgrave Macmillan pré2800); P. Maldonado and G.
Berthin (2003-2004), Transparency and DevelopingaleFrameworks to Combat
Corruption in Latin America, 10 Sw. J. L. & Traden4d V. Bhargava and E. Bolongaita
(2004), Challenging Corruption in Asia: Case Stadiad a Framework for Action, The
International Bank for Reconstruction and DeveloptmeThe World Bank; P. szarek
(2010), The European Union’s Fight against CoramtiThe Evolving Policy towards
Member States and Candidate Countries, Cambridgersity press.

3For details see J. Girling, Corruption, Capitalianmd Democracy, Routledge Taylor &
Francis Group, (2002).

* See for example, A. Miller, The Erotics of Corriopt Law, Scandal, and political
Perversion, (State University of New York Pres€@0 Albany T Andrei and A. Matei,
The Corruption: An Economic and Social Analysi€)(Q); Editura Economica; K. Jain
(ed), The Political Economy of Corruption, Routledgondon (2001); and M. Nuijten
and G. Anders (eds), Corruption and the SecretdawfA Legal Anthropological
Perspective, Ashgate, Hampshire, England, (2007).
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consequences. Such a lack of consensus reflectsothplexity of the
problem. Defeated by the problems of defining gatian, Justice Potter
Stewart asserted that “I| know it when | sed. it”

Talking about corruption in the international realvas a taboo before
the end of the cold war. But the end of the cold war has led to “the
consolidation of democracy, political stability,darespect for the rule of
law, as well as effective development and expangbnopen and
competitive markets®. Besides, the compelling need to support corrupt
regimes for national security reasons has remoweetlyp It is after this
that the international community began to bring idsie of corruption
on board as corruption seriously threatens thellgyabf international
order, the creation of democratic regimes and tinergence of open
markets. Since then many nations and leading iatiermal organizations
such as the United Nations, World Bank, Internatiddonetary fund,
the Council of Europe, the Organization of Ameri&tates, the African
Union, the Organization for Economic Cooperatiord ddevelopment
and many other regional and sub-regional orgamizathave articulated
anti-corruption laws, policies, action plans anhtegieand all these
have become the foundation for the internationghlleegime against
corruption.

The problem of corruption in Ethiopia is pervasilieugh there are legal
and administrative mechanisms to combaf the establishment of the

> W. Robert, Political Corruption in Africa, 2nd eBartmouth publishing company,
Hampshire, England, (1991), p. 11.

® B. John and H. Fritz, ‘Tackling International Qgution No Longer Taboo’, 77
Foreign Aff, (1998), p.17.

"' C. Hams, ‘Holding Public Officials Accountable the International Realm: A New
Multi-Layered Strategy to Combat Corruption’, 33r@ell Int'l L.J. (2000), p.159.

8 R. Ackerman, Corruption and Government: Causes)s€guences and Reform,
Cambridge University Press, Cambridge, (1999), p.17

° N. kale, ‘The Right to a Corruption Free Sociesyam Individual and Group Human
Right: Elevating Official Corruption to a Crime wdInternational Law’Journal of
International Law and PolitickL., p. (2000), 149-178.

19 Freedom House, Countries at the Crossroads 2@thiepia, 10 November 2011,
available at: http://www.unhcr.org/refworld/docidba64d32.html (last accessed 6
February 2013).
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Federal Ethics and Anti-Corruption Commission mdritee beginning of
the institutionalized attack against corruption.abtdition to establishing
a specialized anti-corruption agency, Ethiopia aeldpaws, rules of
procedures, revised penal law to incorporate differacts which
constitute corruption, and ratified internationalntiaorruption

conventions adopted by the United Nations and th&an Union to

mention some. Despite these efforts, Ethiopia dat take those
legislative measures devised by the internationalentions which it is
a party as expected. Due to such failure in letngantervention, the
fight against corruption in Ethiopia is limited hah scope and design.

It is a simple truth that law is simply a meansatoend not an end by
itself.! Hence, fighting corruption by law is one of theaseres and one
of the means to combat corruption. There are ditrategies which are
helpful to address the problems of corruption inistes. For instance,
change in the value system of the society, asswihigs in governance
especially transparency, accountability and respditg (in general
terms guaranteeing good governance), adhering o ctmnstitutional
principles of separation of power with the systdmaleecks and balances,
and creating an enabling environment for the pasion of the society,
local and civil society organizations and the meuhathe decision
making will have a significant impact in addressthg root causes of
corruption'? However, the article specifically focuses on preireg and
combating corruption through the instrument of |&we objective is to
examine the Ethiopian legal response to corruptian light of
international law of corruption so as to give constive
recommendations with a view to enhance the exiséiggl system.

The article is organized into three sections. Tirst $ection explores the
literature on corruption with a view to locate iitlin the framework of
the legal discourse and response which form the ipait of the article.

Y For a detailed discussion see Brian Z. Tamanah@, s a Means to an End: Threat
to the Rule of Law, Cambridge University Press, Gadge, (2006).

12 See J. Popénfra note19; A Body of Doctrinal Divinity,infra note21; A. Ringera,
infra note22 and K. Anukansainfra note25.
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The second section examines and evaluates theegéstwhich are
adopted by the international legal regime to fightruption especially
the United Nations Convention against Corruptiod #re African Union
Convention on Preventing and Combating of Corruptidhe third
section is about the Ethiopian legal regime of wation. The article
investigated the legislative response of Ethioma the fight against
corruption in light of its international treaty camtments. There is also a
conclusion which summarizes the main parts of tiseudsion and the
findings.

1. CORRUPTION: AN INTRODUCTION
1.1.THE DEFINITION OF CORRUPTION

The term “corruption” comes from the Latin wombrruption which
means “moral decay, wicked behavior, putridity @ttenness®?
Defining the concept of “corruption” is not as easyone recognizes its
occurrence. It varies from region to region and aemm largely
contextual* As the causes and effects of corruption are miffe
depending on the context of the country, it is ppehnot surprising that
it is difficult to formulate a single comprehensidefinition that covers
all the manifestations of corruption. However, réeire unanimously
recognizes that “corruption is an ancient, wide g@edvasive problem
that continues to be a factor in every-day liveuabthe world. It can be
said that corruption is a universal problem withaatversal definition.
Sometimes, however, the definition of corruptioncidturally relative.
For instance, “one man’s bribe may be another mgift’s*

Even though there is no single universally agreefindion of
corruption, it is defined in various ways. Usuatlyrruption is defined as
“an illegal act that involves the abuse of a publisst or office for some

13 M. Milic (2001), ‘Endogenous Corruption in Privatized CompanjeSollegium,
Budapest, available at, <http://www.cerge.cunid#Zin/RRCI_17_ paper_01.pdf>
(last accessed 6 February 2013).

“Ibid.

15's. Underkuffler, Defining Corruption: Implication for Action’(2009), in |. Rotberg
(ed), Corruption, Global Security and World ordefWorld Peace Foundation and
American Academy of Arts & Sciences), pp. 27-46
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private benefit”, or “the misuse of public officerf private gain.*®
Transparency International (TI), the leading awotirgption campaigner
defines corruption as “misuse of entrusted powepfivate gain*’. The
World Bank (WB) also defined corruption as “an abusf public
authority for the purpose of acquiring personalngjai® But for the
purpose of this article, the working definitionadrruption is a misuse of
entrusted power for private gain against the rigitsthers.

1.2.THE CAUSES OF CORRUPTION

Available researches show that the causes of dowrupre diverse and
depend on the different contextual environmentshdltl that corruption
is rearing its ugly head in more and more severswdye to “the
weakening of social values, with the broader pubiterest and social
responsibility being subordinated to the enhanceémimaterial status in
the personal ethics of many”. Besides, lack of transparency and
accountability in the public integrity systems ammtributing factors for
corruption®®There is also a biblical explanation for the causés
corruption. After Adam broke the law and commitsead to his posterity,
what follows upon this is, “the corruption of naguderived unto them
from him”; by which is meant, “the general deprgwif mankind, of all
the individuals of human nature, and of all the pand faculties of the
soul, and members of the body’.As Human nature is imperfect,
corruption will exist in all human endeavors. S#ihess and greed are

'8 D, Fantaye, Fighting Corruption and Embezzlement in Third Wo@8duntries, 68
Journals of Criminal Law(2004),p. 171.
MTransparency InternationalThe Anti-Corruption Plain Language Guid€¢2009),
<http://www.transparency.org/content/download/453@6785/file/TI_Plain_Language
_Guide_280709.pdf> (last accessed 1 February 2013).
18 D. Kaufmann,‘Corruption, Governance and Security: Challenges foe Rich
Countries and the WorldWorld Bank Global Competitiveness Report,(20003)
availableat,<http://siteresources.worldbank.orghMBIGOVANTCOR/Resources
/Kaufmann_GCR_101904_B.pdf> (last accessed 22 Bepf013).
9 3. PopeConfronting Corruption: The Elements of a Nationalegrity SystemTI
Source Book, (2000), available at,_< http://wwwnparency.org/content/ download/
220439/14493/file/sourcebook.pdf.zip> (last accessed March 2013), p.7.

Id. p. 8.
2L A Body of Doctrinal Divinity, Book 3 - chapter 10f The Corruption of Human
Natureg available at, <http://www.pbministries.org/boaji/Doctrinal_Divinity
/Book_3/book3_11.htm> (last accessed 1 March 2013).
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the constituting elements of human imperfection avhileads to
corruption.

As noted by Ringera in a speech delivered at thenr@onwealth
lawyer’s conference, the causes of corruption aom@mic, institutional,
political or societaf? The economic causes of corruption are related to
pecuniary considerations, representing corrupti@t ts need-driven as
opposed to greed driven. This assertion is furtwrfirmed by TI in
attributing poverty and low salary as causes ofugion?® Increase of
wants and inability to maintain one’s family livésrces officials to
compromise public trust and honesty for some fringenefits.
Institutional causes of corruption include “mongpobnd wide
discretionary powers for public officers, poor aactability, lack of
effective and efficient enforcement of the law, exlie of institutional
mechanisms to deal with corruption, existence @feak civil society,
and the absence of press freedéfrKlitgaard shares the same view with
Ringera by holding that corruption is prevalent whHsomeone has
monopoly power over a good or service, has therelisn to decide
whether you receive it and how much you get, ambtsaccountable®
The political causes of corruption arise from th@icture and functions
of political institutions, and the acquisition amdckercise of political
power. While societal causes refer to the attitugled practices of the
community. Hence, as the problem of corruption igltriaceted, its
causes are also diverse.

1.3THE FORMS OF CORRUPTION

Corruption manifests itself in different ways irffdrent circumstances.
But there are some forms of corruption which recurevery system.

2 A, Ringera, Speech delivered at the Commonweathylers Conference, Nairobi,
available at,<http://www.kacc.go.ke/archives/spest@OMMON WEALTH-
CONFERENCE.pdf> (last accessed 1 March 2013).

23 ). Popesupra notel9, p.9.

2 A, Ringerasupra note 22

K. Anukansai, ‘Corruption: The Catalyst for the stion of Human Rights’,
available at <http://www.nacc.go.th/images/jourkeiokkan.pdf > (last accessed 1
March 2013), p.7.
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These are grand corruption, petty corruption, malitcorruption and
systematic corruption.

Grand corruption occurs when a high level governmefficial
committed acts that “distort policies or the ceinftanctioning of the
state, enabling him/her to benefit at the experiskeopublic good®. It
is a form of corruption which pervades the highestls of a national
government, leading to a broad erosion of confidernn good
governance, rule of law and economic stabfiftylt distorts the
functioning of the central government.

Petty corruption is an everyday abuse of entrugteger by low and
mid-level public officials in their interactions thi ordinary citizens, who
often are trying to access basic goods or serwcetaces like hospitals,
schools, police departments and other agefitikess a situation where a
public official demands or expects money for doargact which he or
she is ordinarily required by law to do, or whehr#be is paid to obtain
services which the official is prohibited from pidng.?® Bribery,
embezzlement, theft, fraud, extortion, nepotismyofaism, and
clientelism (classifications of corruption by thaitéd Nations Office on
Drug and Crime¥ can be grouped under either grand corruption tiy pe
corruption depending upon the amount of money &®l the sector
where it occur§! Political corruption on the other hand is the
manipulation of policies, institutions and rules pfocedure in the

% T| Plain Language Guidsppra notel7 p. 23.

2" See C. Maria and K. Haarhuis, ‘Promoting Anti-Gption Reforms: Evaluating the
Implementation of a World Bank Anti-Corruption Pram in Seven African Countries
1999-2001’, (2005), available at, <http://ics.udarug.nl/root/Dissertations/2005/ Klein
Haarhuis-Promot> (last accessed 3 March 2013).

8 Global Integrity and UNDP Oslo Governance Certtfelser's Guide to Measuring
Integrity (Oslo: UNDP); U4 Corruption Glossary, (2008), dable at <http://www.
u4.no/document/glossary.cfm> (last accessed 3 M20&R).

29 C. Sandgren, Combating Corruption: The Misunderstood Role of Law3
International Lawyer(2005), p. 717.

%0 See UNODC, The Global Program against Corruption: UN Anti-Caption Toolkit
(2004), available at, <http://www.unodc.org/pdffeel/corruption/toolkit/ corruption
_un_anti_corruption_toolkit_sep04.pdf> (last aceds3 March 2013).

3T Plain Language Guidsupra notel7.
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allocation of resources and financing by politidakcision makers, who
abuse their position to sustain their power, stahdswealth?

Systematic corruption occurs where “corruption peatas the entire
society to the point of being accepted as a mehosmalucting everyday
transactions®® It is a situation in which the major institutiorand

processes of the state are routinely dominated sl by corrupt
individuals and groups, and in which many peopleehew practical
alternatives to deal with corrupt officials.It affects institutions and
influences individual behavior at all levels of alipcal and socio-
economic system. Such form of corruption is emhsbdhiespecific socio-
cultural environments, and tends to be “monopalistirganized and

difficult to avoid”™®.

Corruption in its various forms may occur both lne fpublic and private
sector’® Public sector corruption is a corruption which arscin public
offices and public enterprises and has a long tyistdraditionally,
corruption was considered as a public sector probdaly. However,
corruption can also distort the functioning of {@vate sector. Private
sector corruption on the other hand occurs in iddial business
practices, business organizations, national antbigtional companies,
community based organizations and Non-Governme@tglanizations
(in general activities outside of the public offiand thereby affects the
functioning of market systems and sociefies.

%2 See R. Hodess)ntroductiori, in TI, Global Corruption Report 2004 - Political
Corruption, Berlin Tl, (2004); and I. AmundserR¢litical Corruption: An Introduction
to the Issues’(CMI Working Paper7, Bergen: CMI. (1999)).

33 C. Heymans and B. Lipietz, ‘Corruption and Develemt: Some perspective40
Institute of Security Studies Monograph S€(i689), p.8.

*pid.

“Ipid.

%See the United Nations Convention against Corrapfot. 12 and African Union
Convention on Preventing and combating corruption 2L.

%'Global Corruption Report, Corruption and the privasector, Transparency
International (2009).

81



Joornaalii Seeraa Oromiaa [Jil.4, Lakk. 1] Oromia Law Journal [Vol.4, No.1]

1.4. THE IMPACTS OF CORRUPTION

“Corruption deepens poverty, it debases human gghit
degrades the environment; it derails developmentluding
private sector development; it can drive conflictand between
nations; and it destroys confidence in democracyd ahe
legitimacy of governments. It debases human digaitg is
universally condemned by the world’s major faitf{s”.

Corruption is damaging for the simple reason thmddrtant decisions are
determined by ulterior motives, with no concerntfue consequences for
the wider community. As Balogun describes it, “eleging on itform
andgravity, corruption is capable of rewarding indolence pedalizing
hard work, undermining morale arebsprit de corpscompromising a
nation’s external security, threatening internallesrand stability, and
generally slowing down the pace of economic groatil sustainable
development®® Kumar also notes that corruption affects “economic
growth, discourages foreign investment, diverts oweses for
infrastructure development, health and other pubdicvices, education,
and anti-poverty programé®. He further adds that corruption poses
serious challenges for governance, as states cachave the goals of
development without ensuring corruptiree governance.

Corruption lowers investment, which in turn advérsaffects overall
economic performanct. Perhaps more importantly, corruption

%The Durban Commitment to Effective Action Againsbrélption signed by 1600
delegates from 135 countries the October 1999 A@tirruption Conference sponsored
by Transparency International, available at<h@mtc.org/durban/ durban_
commitment.html> (last accessed 3 March 2013).

39 M. Balgun, ‘Causative and Enabling Factors in jubhtegrity: A focus on
Leadership, Institutions and character Formati®uiblic Integrity (2003) Vol.5, No. 2
(spring), pp.127-147, as quoted by RA. Johnson&rfsharma,About Corruption; in
RA. Johnson (ed),The Struggle Against Corruption: A Comparative $fud
PALGRAVE MACMILLAN, P.10.

“CR. Kumar ‘Corruption, Human Rights and Development: Soversigand State
Capacity to Promote Good Governance’,(208%)Am. Soc'y Int'l L. Proc. 416. (2005).
“1'S. Knack and P. Keefer|nstitutions and Economic Performance: Cross-Coyntr
Tests Using Alternative Institutional MeasurésEcon. & Pol 207, (1995).
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undermines social welfare by redistributing a n@towealth in a
“manner that generates tensions or exasperateingxises™? Keuleers
notes that high levels of corruption significantiggravate poverty
Above all, corruption affects the integrity of tipelitical system and
neither allows for the protection of human rightel ahe promotion of
human freedoms nor for the development of democtadty implies

discrimination and injustice and disrespect for hardignity*®

While corruption violates the rights of all thoseated by it, “it has a
disproportionate impact on people that belong tugs that are exposed
to particular risks; such as women, children, niitres, indigenous
peoples, migrant workers, persons with disabilitihose with
HIV/AIDS, refugees, prisoners and those who arerp8o In some
cases, it is their vulnerability that makes certgioups easy victims of
corruption. For instance, corrupt officials may rat money from
migrant workers who lack a residence permit byateeing them with
deportation in the knowledge that they cannot caingf

Some would argue that corruption can have benéfaffacts such as
non-violent access to government affairs and adimation, when
political channels are clogged, or as a meanssskl@ng the potentially
crippling tension between the civil servant and plodtician by linking

them in an easily discerned network of self-intefslowever, counter-
arguments are more acceptable. They focus on tietHat corruption

“2 R. Sinder and W. Kidane, ‘Combating Corruptionotigh International Law in
Africa: A Comparative Analysis40 Cornell Int'l L.J, (2007), p.691.
“3 P. Keuleers, Speech on Corruption, development lumdan rights —Fighting
corruption as a means to achieve the Millennium déd@gyment Goalson the 5th
regional anti-corruption conference, 28-30 Septer2b85, Beijing, PR China.
* CR. Kumar, ‘Corruption, Development and Good Governance: Chaéle for
f’sromoting Access to Justice in Asiab Mich. St. J. Int'l L. 4752007-2008).
Ibid.
“**Transparency International, Corruption and Humagh®i: Making the Connection,
International Council on Human Rights Policy, (2RO%vailable & <http:/
X\;ww.ichrp.org/files/ =reports/40/131_web.pdf> (lascessed 10 March 2013), p.7.
Ibid.
8 See C. Maria et afupra note 2&nd R. AckermanCorruption and Democracy90
American Society of International Legal Proceedi{$9896) p.83.
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leads to economic inefficiency and waste, becadsis ceffect on the
allocation of funds, on production, and on consuomptGains obtained
through corruption are unlikely to be transferredre investment sector
as “ill-gotten money is either used in conspicu@esisumption or is
transferred to foreign bank accountd’Rose Ackerman further argues
that corruption is able to feed on itself and thgrproduce higher illegal
payoffs that ultimately, outweigh economic growfh.

2. THE INTERNATIONAL LEGAL REGIME TO PREVENT
AND COMBAT CORRUPTION

Any discussion of international measures to prevant combat
corruption must begin with the United Statéslt is because the
controversies surrounding President Richard Nixprésidency relating
to the Watergate incidents of 1972 could rightfudly characterized as
the sine qua nonef contemporary efforts to combat corruption by.f&
The Watergate incident leads to the enactment @fRbreign Corrupt
Practices Act (FCPA) in 1977. From 1977 to 199@ BCPA was the
only law that targeted international corruptionugb it binds only those
multilateral companies in the United States in rthateraction with
foreign officials>®

It is after this national commitment of the Unit8thtes to prevent and
combat corruption that the regional and global cament for

corruption began to emerge. The Inter-American @atien against
Corruption was the first international conventiomed at combating

“Ibid.

Y R. Ackermansupra notes.

*L W. Schroth, ‘National and International Constibmél Law Aspects of African
Treaties and Laws against Corruption’, 13 Trankhat& Contemp. Probs, (2003),
p.83.

2 For details of the Watergates incident see, RISreét alsupra notet6.

*See A. Low et al, The Inter-American Convention Against CorruptionCémparison
with the United States Foreign Corrupt Practiced’ A88 Va. J. Int'l L, (1998), pp. 243-
244,
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corruption and thereby marked the beginning of r@ernational legal
regime to combat corruptiot.

The Organization for Economic Cooperation and Dewelent
Convention on Combating Bribery of Foreign Publidfiéals in
International Business Transactions (OECD Corrump@onvention) was
the second international convention on corruptibms convention was
adopted by the efforts of United States with haditng partners at the
OECD. United States did this due to the absenceastllel legal
obligation in Europe to abstain from certain busgpractices in foreign
countries and placed its business community in saddiantageous
position>°

In 1999, the Criminal Law and Civil Law Conventioois Corruption are
adopted under the inter-governmental framework i Council of
Europe to deal with the problems of corruption bgpwsing criminal
sanctions and civil remedies as solutions.

The increasing consciousness of the adverse glag@nomic
consequences of corruption brought previously regjiefforts to combat
corruption through international law to the globkevel®® As of

November 15, 2000, corruption is criminalized inegronally as a result
of the coming into effect of the United Nations @ention against
Transnational Organized Crime and as of October28D3, the UN
adopted a convention fully dedicated for preventangd combating
corruption, United Nations Convention against Cptian. Africa like

the other regions of the world adopted its conwenton corruption
named African Union Convention on Preventing andm@ating

Corruption in 2003.

*bid.
* R. Snider et akupra notet2, p. 4.
*bid.
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These are not the only anti-corruption instrumémtsie world. There are
other conventions, declarations, protocols, acfitams and initiatives’
But the article did not address them all for thregde reason that Ethiopia
is not a party to these instruments. Rather, this,edmMations convention
against corruption and the African Union conventanthe preventing
and combating of corruption will be critically exarad and discussed
with a view to examine the legislative framework fareventing and
combating corruption in Ethiopia.

2.1. UNITED NATIONS CONVENTION AGAINST
CORRUPTION

The United Nations Convention against CorruptionNQAC) was
adopted by the General Assembly in its resoluti8fi 5f 31 October
2003 at United Nations Headquarters in New Y&rkt is the first
genuinely global, legally binding instrument on regtion and related
matters and developed with an extensive internatiparticipatior?’ It is
after this that corruption is no more the concenty ®f national and
regional laws but also of international laws. lev&ted anti-corruption
actions at the international level in the form agdlly binding
obligations.

" See for example, United Nations Declaration agafsrruption and Bribery in
International Commercial Transactions; Southernicafi Development Community
Protocol against Corruption; Economic Community\éést African States Protocol on
the Fight against Corruption, Convention on the téution of the European
Communities’ Financial Interests; Protocol to then@ention on the protection of the
European Communities’ Financial Interests; Conwentin the Fight against Corruption
involving Officials of the European Communities Officials of Member States of the
European Union; Council of the European Union Fraor& Decision on Combating
Corruption in the Private Sector; the Anti-CorraptiAction Plan for Asia and the
Pacific and Good Governance for Development (Gfiifjdtive of the Middle East.
**The Global Compact,Background Information on the Fight against Coriopt,
(2003), available at <http://www.transparecy.orghgll_compact 2003_background_
information_on_the_fight_against_corruption_pdfasflaccessed 5 February 2013).

% See A. Argandona, ‘The United Nations Conventiogaiist Corruption and its
Impact on International Companiegjorking Paper WP No. 658ESE Business
School, University of Navarra, (2006), available<attp://www.iese.edu /research/pdfs
/DI-0656-E.pdf> (last accessed 4 February 2013).
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The UNCAC obliges states parties to implement aewashd detailed
range of anti-corruption measures affecting thawd, institutions and
practices. It is unique when compared to other eatigns, not only in
its global coverage but also in the detail of itsvisions®® Objectives
and coverage, definition of corruption, preventiveneasures,
criminalization, remedies to victims and asset vecp are some of the
main substantive rules of the convention. Agaihgg background note,
the sections below explore and analyze the appesathken by the
UNCAC to prevent and combat corruption globally.

2.1.1 Objectives

The purposes of the UNCAC are “to promote and gtieen measures to
prevent and combat corruption more efficiently aefflectively; to
promote, facilitate and support international caapen and technical
assistance in the prevention of and fight againstuption, including in
asset recovery; and to promote integrity, accoulittaband proper
management of public affairs and public propeffifhe substantive
provisions are formulated to achieve this end. TUMCAC wants to
strengthen measures against corruption throughiziienal cooperation
and technical assistance among states. It furthemqies measures
against corruption by promoting values such aggirty, accountability
and proper management. UNCAC approach the problecomuption
from a political (i.e. international cooperationdatechnical assistance)
and economic (asset recovery) point of view.

With these objectives, originally the conventionswdesigned to cover
corruption in the public sector, private sector guditics®® But due to
the United States refusal to countenance any marndatrovision on
transparency in political party funding, the praems on political party
funding was tucked away in an article entitled ‘faisector®® It is said

®Explanation of the UNCAC, available at <http://wwransparency.org/global_
priorities/international_conventions/conventionstinments/uncac> (last accessed 5
March 2013).

®l See, UNCAC, Art. 1.

%2 Transparency InternationaGlobal Corruption Report 2004- Political Corruption
Pluto press, London, (2004), p. 112.

% |bid.
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that, if the UNCAC fails to deal adequately withsth*one third of the
subject matter of the convention is missing”, arefice to the need to
equally address corruption in the public sectoe finivate sector and
politics® However, on the other hand, UNCAC aims to prevemd
combat corruption both in the private and publicesp.

2.1.2 Measures
The UNCAC did not attempt to define corruption iear terms though
there were proposals for the definition of corrapfi® The authors of the
convention preferred to offer for a broad categurgffences, rather than
a definition of corruption. These are bribery (eetand passive) both in
the public and private sect®embezzlement, misappropriation of funds
and other diversions of propefty;trading in influenc&® abuse of
functions®® fillicit enrichment’®aundry of the proceeds of crifle
concealmert and obstruction of justié® These are acts of corruption
by which the UNCAC tries to prevent and combat kyising different
measures.

The UNCAC adopts an approach to prevent corrupfrem being
occurred in both the public and the private sertdhe first place. With
regard to the public sector, states parties adisatetion to implement
effective anti-corruption policié&nd create organizations specifically to
fight corruption’® states parties must endeavor to ensure thatghblic
services are subject to safeguards that promoggrity, transparency
and accountability among civil servants and hirbaged on efficiency

%Ibid.

 A. Argandona,supra note59 p.5.
% See, UNCAC, Arts.15, 16 and 21.
S"UNCAC,Arts.17 and 22.
%8UNCAC,Art. 18.

5%UNCAC,Art. 19.

""UNCAC,Art. 20.

"WNCAC,Art. 23.

2UNCAC,Art. 24.

UNCAC,Art. 25.

"UNCAC,Art. 5.

SUNCAC,Art. 6.
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and merit’® Once hired, public officials must be subject tales of
conduct’” including measures such as declarations of assetd,

disciplinary measures. States must also promotasperency and
accountability in public procurement and managemeit public

finances’® and must take measures to preserve integrity [ecally

critical areas such as the judiciary and prosenusiervices; and to
prevent money launderify

With regard to the private sector, states partiesraquired to “enhance
accounting and auditing standards, develop codesmduct, promoting
transparency, keep the maintenance of books andrdgc and
disallowing tax deductibility for bribe&® The Convention also
advocates for the participation of society in thievention of and fight
against corruption including access to the appadpradministrative and
judicial bodies reporting to the national investigating and prosieg
authorities®® and the protection of reporting pers&nand of witnesses,
experts and victim®

While most articles dealing with prevention of egotion commences
with a mandatory obligation ‘shall’ but the mannerwhich they are
implemented is subject to “the fundamental prirespbf the legal system
of states parties® This implies that states parties are not obligated
implement a specific measure to prevent corruptibowever, they are
obligated to take measures to prevent corruption téking into

consideration their legal system.

®UNCAC,Art. 7.
"UNCAC,Art.8.
®UNCAC,Art. 9.
"UNCAC,Art. 11.
80UNCAC,Art. 14.
81UNCAC,Art. 12.
82UNCAC,Art. 13.
83UNCAC,Art. 39.
89UNCAC,Art. 33.
85UNCAC, Art. 32.

% Transparency Internationablobal Corruption Report 2004- Political Corruptipn

supra notes2, p. 112.
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Even though preventive measures are adopted, itnoiaglways prevent
the incidence of corruption. Due to this fact, &aParties must take
legislative measures to establish as criminal e#smot only active and
passive bribery of national public officiffs but also active bribery of
foreign public officials or officials of public ietnational organizatiofi%
embezzlement, misappropriation and other divergsibmproperty by a
public official®®, money launderiny, obstruction of justicé, and
participation as an accomplice, assistant or iagtigin an offence of
corruption?? States parties are also advised to take legislatieasures
to establish as criminal offences though not magathe solicitation or
acceptance by a foreign public official of an undulvantag€, trading
in influencé”, abuse of functiord illicit enrichment®, concealmer,
attempt and preparation for an offence of corrupfiobribery and
embezzlement in the private sectorBut the optional strategy to
criminalize the taking of bribes by public officgalthough the
responsibility of the official's home country, itileave with impunity
bribes taken by officials of international publioganizations as there is
no home government which takes responsibtfty.

Besides the punishment of offenders of corruptiba, UNCAC imposes
on states parties to ensure that victims of coioaphave the right to
initiate legal proceedings against those who aspaesible in order to
obtain compensatiof?’But,corruption in general and the institutionalized

8"UNCAC, Art. 15
8UNCAC, Art.16(1).
89UNCAC,Art. 17.
UNCAC,Art. 23.
IUNCAC,Art. 25.
“2UNCAC,Art.27(1).
SUNCAC,Art.16(2).
%“UNCAC,Art. 18.
SUNCAC,Art. 19.
UNCAC,Art. 20.
"UNCAC,Art. 24.
BUNCAC,Art.27 (2 and 3).
“UNCAC,Art.21 and 22.
190 Transparency International, Global Corruption Repa2004- Political
Corruptionsupra note2.
IYNCAC,, Art. 35.
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form of corruption in particular causes or createsss victimizatiori®

Victims of violations of human rights (as corruptioss a violation of
human rights) are often unable to bring their cdsef®re judicial or
guasi-judicial organs by themselves, partly as aulte of their

victimization®® Though such remedial provision is important, the t
most victimized and vulnerable sections of the efyciike, women,

children, indigenous peoples and the poor are mahe position to go
through the legal avenues by themselves.

Public interest litigation oaction populariesvould have been important
to address the issue of mass victimization. Howeher UNCAC did not
allow this since those who claim compensation ler @acts of corruption
must prove that they have a vested interest. ®hathether they suffer
damage out of the acts of corruption. If it is antaun rights issue one can
avail of the procedural devices of public interksgation to address
mass claims which arise out of acts of corrupti®esides, the vulnerable
sections of the society can have a voice througlydes, civil society
organizations and human rights activists; and tleeyy get their
compensation by availing public interest litigation

Asset recovery, however, is the fundamental priecipf the
conventiom>* It is especially vital for developing countries vl cases
of grand corruption have exported national wealth international
banking centers and financial havens, and whereuress are badly
needed for the reconstruction of societies under g@vernment$® The
substantive provisions then set out a series ofham@sms, including
both civil and criminal recovery procedures, wheredssets can be
traced, frozen, seized, forfeited and returf&dh further issue was the
guestion of whether assets should be returnedquesting state parties

1925ee CR. Kumassupra notel.

103 See S. YeshanewThe Justiciability of Human Rights in the Federaribcratic
Republic of Ethiopig’8 Afr. Hum. Rts. L.J2008), p.273.

1Y"UNCAC, Art. 51.

195 p_ Webb, ‘The United Nations Convention againstr@ation: Global Achievement
or Missed Opportunity?’ Journal of InternationalbBomic Law (2005) Vol.8 No.1, pp
191-229.

1% See UNCAC, Art. 51-59.

91



Joornaalii Seeraa Oromiaa [Jil.4, Lakk. 1] Oromia Law Journal [Vol.4, No.1]

or directly to individual victims. The result wassaries of provisions
which favor return to the requesting state partgpahding on how
closely the assets were linked to it in the firkacp®” Thus, funds
embezzled from the state are returned to it, evesubsequently
laundered®® and proceeds of other offences covered by the &uion
are to be returned to the requesting state partyetablishes ownership
or damages recognized by the requested state partg basis for
return’®® In other cases assets may be returned to the seuyeState
Party or a prior legitimate owner, or used in somag for compensating
victims*® This chapter of the convention is having an antgleefit in
minimizing the economic impacts of corruption thbuts effectiveness
is measured to the extent of cooperation amongssterties.

2.2 AFRICAN UNION CONVENTION ON PREVENTING AND
COMBATING CORRUPTION
The African Union (AU) seeks a continental approsxithe problem of
corruption which is similar to human rights isstleshe 19808 It is
due to the regional peculiarities that the AU adogptregional sensitive
anti-corruption convention. The African Union Contien on Preventing
and Combating Corruption (AU anti-corruption contien) is the most
recent regional anti-corruption convention. The Adnti-corruption
convention was adopted on 11 July 2003 at the Atdnsii in Maputo,
Mozambique and entered into force on 5 August 2695.

The AU anti-corruption convention came into effeas one of the
mechanisms within the AU framework with the goalaghieving “the

97D, Viassis, The United Nations Convention against CorruptidR&source Material
Serious No. 66, available at <http://www.unafejprienglish/pdf/RS_No66/N066
15VE_Vlassisl.pdf> (last accessed 4 February 2013).

1% See UNCAC, Art. 15.

9UNCAC.,Art.57 (3(b)).

HOUNCAC.,Art.57 (3(C)).

M1 Transparency InternationaBlobal Corruption Report 2004- Political Corruption
supra notes2, p. 117.

M2rhe AU anti-corruption convention, available at tghfwww.africa-union.org/root
/au/ Documents/ Treaties/ Treaties.htm> (last asmksn 4 January 2013).
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legitimate aspirations and better life for the despf Africa, promoting
and protecting human and peoples’ rights, constitigalemocracy, and
enhancing economic and political development in tlegion by
preventing and combating corruptioft®

It provides a comprehensive framework on measufeprevention,
criminalization, cooperation, asset recovery anducaton about
corruption as strategies to prevent and combatptan in the region. It

iS unique in containing mandatory provisions widspect to private-to-
private corruption and on transparency in politigaitty funding. The AU
anti-corruption convention makes a clear referetwcghe impacts of
corruption on human rights both in its preamble aniis objective:™ It
also gives emphasis to the human rights of offenaércorruption by
guarantying them fair tri&}®> and punishing those who make false and
malicious report$*® The sections to come will explore and assess the
contents of the AU anti-corruption convention esgaigcits purpose and
scope, its definition of corruption, measures suah prevention,
criminalization, remedies to victims and asset vecy.

2.2.1 Objectives
In its statement of objectives, the AU anti-corfaptconvention aims to
achieve five objectives. These are, “promote angkengthen the
development of anti-corruption mechanisms in Affita promote,
facilitate and regulate cooperation among statetega’® coordinate and
harmonize policies and legislations between stgesies:'® remove
obstacles to the enjoyment of economic, socialautidiral rights as well

as civil and political right$?° and establish necessary conditions to foster

113 gee the preamble of the AU anti-corruption conieent

14 The AU Anti-Corruption Convention, Art.2(5)Para 4 of the preamble, and Art.
2(4).

“5The AU Anti-Corruption ConventigrArt. 14.

18The AU Anti-Corruption ConventiqrArt.5(7).

" The AU Anti-Corruption ConventigrArt.2 (1).

18rhe AU Anti-Corruption ConventigrArt.2 (2).

19The AU Anti-Corruption ConventigrArt.2 (3).

120rhe AU Anti-Corruption ConventigrArt.2 (4).
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transparency and accountability in the managemgeptiblic affairs™**

It has also a statement of principles which guitkges parties in the
implementation of the convention.

The States parties to this convention undertalabide by the following
principles. These are, “respect for democraticqyples and institutions,
popular participation, the rule of law and good gmance; respect for
human and peoples’ rights in accordance with thecamn Charter on
Human and Peoples Rights and other relevant huights instruments;
transparency and accountability in the managemérpublic affairs;
promotion of social justice to ensure balanced seconomic
development and condemnation and rejection of a€tsorruption,
related offences and impunity®?

The AU anti-corruption convention covers corruptiosth in the public
and private sector$® The objectives and principles are equally
applicable in public and private sector corruptiohe AU anti-
corruption convention also deals with political tyaunding*?* It is one

of the unique features of the convention in aréa®wverage.

Taking into account the regional particularitiesAdfica, i.e., poverty,
lack of good governance and democracy, and sevioletions of human
rights, the drafters of the AU anti-corruption cention took good
governance and rights based approach in preveraithy combating
corruption'® The statement of objectives and principles ofAkkanti-
corruption convention reflects this assertion. Catimg corruption
without respect for fundamental principles of thenwention will be
futile.*?® Without ensuring accountability and transparensypiblic
affairs, without respect for democratic principbesd institutions such as
popular participation, rule of law and good govewws the anti-

12IThe AU Anti-Corruption ConventigrArt.2 (5).
122rhe AU Anti-Corruption ConventiapArt. 3.

123The AU Anti-Corruption ConventianArt.2 and 11.
124The AU Anti-Corruption ConventiapArt. 10.
15R. Snider et alsupra note42 p. 25.

129pid.
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corruption campaign in Africa may not be effectiféat is why the AU
anti-corruption convention makes them fundamentahcpples in the
implementation of the convention.

The rights based approach is apparent in botht#tensent of objectives
and principles and some other articles of the AUi-@rruption

convention. Removing the obstacles to the enjoyraéhtuman rights as
an objective and respect for human rights in prérgrand combating
corruption as a principle especially guarantyingewder's fair trial,

malicious prosecution and prohibition of doublepaay shows that the
convention takes a human rights approach in isgegies:?’ Conversely,

the AU anti-corruption convention did not look froem human rights
perspective the victims of corruption. Despite degar reference to
human rights, it adopts a crime control approathddes not take a
human rights approach to protect the victims ofigation.

2.2.2 Measures
Like UNCAC, the AU anti-corruption convention dicdbtnattempt to
define corruption. Instead, it tries to list sonetsaand related offences
which constitute corruption. For the AU anti-cortiop convention,
“corruption means the acts and practices includieted offences
prescribed in this convention®® Most of the acts of corruption and
related offences are stated in article 4 of theveation which deals with
the “scope of application”. These acts and reladfences include,
bribery (both active and passive) in both the pubhd private sectdf’
any act or omission in the discharge of dutiesttier purpose of illicitly
obtaining benefit*® diversion of property®*illicit enrichment:*? the use
or concealment of proceeds derived from the actsmenated in the
conventiom>® and participation as a principal, co-principal,eaf
instigator, accomplice, accessory after the fac conspiracy to commit

127 5ee, AU anti-corruption convention, Art. 2(4), B®&(7), 13(3) and 14.
128rhe AU Anti-Corruption ConventigrArt. 1.

129The AU Anti-Corruption ConventigrArt.4 (1(a, b, e, and ).

130The AU Anti-Corruption Conventigrrt.4 (1(c).

13'The AU Anti-Corruption ConventigrArt.4 (1(d).

132rhe AU Anti-Corruption ConventigrArt.4 (1(g) and Art. 8.

133The AU Anti-Corruption ConventigrArt.4 (1(h).

95



Joornaalii Seeraa Oromiaa [Jil.4, Lakk. 1] Oromia Law Journal [Vol.4, No.1]

the enumerated act¥! and laundering the proceeds of corruptidtiThe

convention can also be applicable for any other @ctpractice of
corruption and related offences not described & dbnvention by the
mutual agreement of two or more states patfiéBy so doing, the AU
anti-corruption convention covers a wide rangea$ af corruption and
related offences. In other words, it gives a wi@déirdtion for the term
corruption.

States parties undertake to adopt “legislative atiter measures to
establish the acts stated in article 4 as offefitestrengthen national
control measures to ensure that the setting upogedations of foreign
companies in the territory of a state party shalsbbject to the respect of
national legislatiort®® establish, maintain and strengthen independent
national anti-corruption authorities or agenci&s;and adopt and
strengthen mechanisms for promoting the educatiopopulations to
respect the public good and public interest’ anérawess in the fight
against corruption and related offenc&€"Besides, adopting “legislative
and other measures to create, maintain, and shemginternal
accounting, auditing and follow-up systems, in ipatér, in the public
income, custom and tax receipts, expenditures amcegdures for hiring,
procurement and management of public goods andcssfvalso form
part of the preventive strated

There are also some specific preventive measureorofiption in the
public sector. States parties should require pudfficials to declare their
assets at the time of assumption of office during after the term of
office in the public servic&”? They are also required to establish an
internal committee or a similar body which estaids a code of conduct

13%The AU Anti-Corruption ConventiqrArt.4 (1(j).
135The AU Anti-Corruption ConventigrArt. 6.
1%6The AU Anti-Corruption Conventigrart. 1(2).
3The AU Anti-Corruption ConventigrArt. 5(1).
138The AU Anti-Corruption ConventigrArt. 5(2).
139The AU Anti-Corruption ConventigrArt. 5(3).
140The AU Anti-Corruption ConventigrArt. 5(8).
14The AU Anti-Corruption ConventigrArt. 5(4).
142rhe AU Anti-Corruption ConventigrArt. 7(1).

96



Joornaalii Seeraa Oromiaa [Jil.4, Lakk. 1] Oromia Law Journal [Vol.4, No.1]

and monitors its implementatidf® In addition, “develop disciplinary
measures and investigation procedures in corrupt@od related
offences'** ensure transparency, equity and efficacy in theagement
of tendering and hiring procedures in the publivise;***> and revoking
the immunity of public officials for the purpose ofvestigation and
prosecution of corruption” are measures taken atestparties to prevent

corruption in the public sectdf®

With regard to the private sector, states partiedettake to “adopt
legislative and other measures to prevent and coadia of corruption
and related offences committed in and by agenteeoprivate sector™*’
The establishment of mechanisms which “encourageé#rticipation of
the private sector in the fight against unfair cefitpn, respect for the
tender procedures and property rights” also forpnewentive strategy of
corruption in the private sect6® The involvement of civil society and
media by guarantying the right to access to infeionaare also the
preventive strategies of acts of corruption andteel offences developed
by the AU anti-corruption conventidf’

The AU anti-corruption convention criminalizes aofscorruption and
related offence$® It criminalizes those offences established by the
convention and by the mutual agreement of statesepaThe various
acts explained above are criminalized. To this cgffehe AU anti-
corruption convention establishes jurisdiction fetates parties to
adjudicate acts of corruption and related offerices.

Despite the apparent reference to the impacts olgtion to human
rights in the preamble, statement of objectives pndciples; the AU

143The AU Anti-Corruption ConventigrArt. 7(2).

144The AU Anti-Corruption ConventigrArt. 7(3).

145The AU Anti-Corruption ConventigrArt. 7(4).

145The AU Anti-Corruption ConventigrArt. 7(5).

“"The AU Anti-Corruption ConventiqrArt.11 (1).

148The AU Anti-Corruption ConventigrArt.11 (2).

149The AU Anti-Corruption ConventigrArt.9 and 12.

1%0The AU Anti-Corruption ConventigrArt.4, 5 (1), 6, and 8.
15The AU Anti-Corruption ConventigrArt. 13.
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anti-corruption convention did not stipulate a dabsve provision to
this effect. The AU anti-corruption convention tigbutakes a rights
based approach in preventing and combating coompti did not take
rights formulation from the perspectives of victim$ corruption. It
neither provides for the compensation of victims awfrruption nor
provides any means by which the victims of corrupttlaim remedy for
the violation of their rights. Though the AU antrouption convention
brings some striking novelties to internationaloe§ against corruption
specifically by linking corruption and human rightisdoes not spell out
“the precise content of this relationship or reflaccoherent framework
of remedies for individuals or groups whose humghts are violated as
a result of corruption*>? Rather, it focuses on criminal sanctions, and
leaves out victims, especially vulnerable and edetl individuals or
groups, thus denying them direct access to remedsegh as
compensation and restitutiorr.

Like the UNCAC, the AU anti-corruption conventionewilses a
mechanism for asset recovery. In 2001, the TI-spmts Nyanga
Declaration on the Recovery and Repatriation ofcafs Wealth found
that “an estimated $20 to $40 billion worth of dsseave been corruptly
misappropriated in Africa and shipped to foreigmimmies”** The AU

anti-corruption convention requires states partiesadopt legislative
measures for the search, seizure, freeze, conbscatnd repatriation of
corruption™>® States parties are required to cooperate in assetvery

and assets derived from corruption should be retuto the requesting

state even if extradition is not possibt®.The AU anti-corruption

152 K. Olaniyan, ‘The African Union Convention on Pesting and Combating
%)Irruption: A Critical Appraisal’, Afr. Hum. Rts. L.J(2004), p.74.

bid.
14 press Release, Transparency Internatiofiak Nyanga Declaration on the Recovery
and Repatriation of Africa’'s Wealth lllegally Apjpriated and Banked or Invested
Abroad’, (2001), available at<http://www.ipocafrica.orggea/assestsrecovery/ official
documents/NyangaDeclaration.pdf> as cited by Rl&nét alsupra notet2.
155AU Anti-corruption Convention, Art. 16(1).
1%The AU Anti-Corruption ConventianArt.16 (2 and 3).
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convention makes asset recovery not a mere crirpunashment but also
a tool to further development objectivVies.

3. THE LEGAL REGIME OF CORRUPTION IN ETHIOPIA

As discussed in section 1, corruption is not a uaigroblem to a specific
society or country. It is a universal problem whiddmands universal
action. However, for the meaningful internationatervention against
corruption, the contribution and commitment of wdual states to a
campaign against corruption is having a paramomnportance. In this
regard, the role of states in ensuring internatimwoperation for the
fight against corruption and in bringing accountighi transparency,
integrity and rule of law to the governance practgcrucial.

Ethiopia had been both under imperial and militags for a long time.
Under these regimes the peoples’ quest of demaochacyan rights and
good governance had been compromised. These regbrasght

maladministration, corruption, poverty and sociowemic and political
crisis to the people at large. All these lead tdous revolutions which
brought the end of both the imperial and the nmifiteegimes. After the
end of the military rule and the coming into effeuft the Federal
Democratic Republic of Ethiopia’s constitution (FERonstitution), the
ideals of democracy, human rights, good governamzk development
becomes both a legal and public discourse.

To further the practice of democracy, human righted governance and
development in Ethiopia, the government believeat fireventing and
combating corruption will be of a great help. Thevegrnment's
commitment to fight corruption can be shown bylétgislative action of
criminalizing corruption by the criminal code, biet ratification of
UNCAC and AU anti-corruption convention, by estabing the Federal
Ethics and Anti-corruption commission with its sé@rocedure and
rules of evidence by proclamation. Recently, thdigraent also enacted
a proclamation for the disclosure and registratibassets with a view to

157 R. Snider et alsupra noted2, p. 24.
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enhance transparency and accountability in the wdnof public affairs;
and witness and whistleblower proclamation to saded the safety of
those who cooperate with the law enforcement agenci

Legislative action is one of the measures to fagrtuption, but, it is not
the only measure. There are also other measur@seationed in the
introductory part of the article which are helpfal fighting corruption
though they are outside of this piece. Even theensxistence of law
doesn’t serve any purpose unless it is practicated and there is a
government commitment to implement it. Within thi®ntext, the
legislative framework to fight corruption will have huge impact in
preventing and combating corruption. In this serise, article aims to
investigate the legislative framework of corruption Ethiopia from
UNCAC and AU anti-corruption convention perspective

3.1.THE FEDERAL ETHICS AND ANTI-CORRUPTION
COMMISSION

After the adoption of the FDRE constitution, overaform in the socio-
economic and political system of the country wagumed. One of such
reforms was the civil service reform program. Tlieics sub program
was one of the components in the national civiviserreform program
which was mainly designed to tackle corruption androve the service
delivery®®® To strengthen the anti-corruption struggle the egpment
established the Federal Ethics and Anti-Corrupti@Qommission
(FEACC) by proclamation in May 2001°

The why of the FEACC are clearly stated in the pregl@ of the
establishing proclamation. It is due to the facatthcorruption and
impropriety hinders socio-economic and political velepment,

181, Shambo, Anti-corruption efforts in Ethiopia, derence paper presented on the
theme Fighting corruption and safeguarding intgg@lobal Forum V, Sandton, South
Africa, 2-7 April 2007; see also Institute of Edtional Research, Corruption in
Ethiopia — submitted to the Ethics Sub-Programmeth&f Civil Service Reform
Programme, 2001 Addis Ababa.

Federal Ethics and Anti-corruption Commission eighment proclamation,
Proclamation No. 235/2001, Federal Negarit gazzeta.
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democratic process and sustainable developmenthén country™®°

Besides, to create a corruption free society aepeddent government
institution with a triple mandate of prevention,véstigation and

prosecution of corruption was deemed importants With these views

that the FEACC was established.

The Anti-Corruption Authorities (ACAs) elsewhereshsaome common
universal functions though not identical to fighdrmption. These are
investigation, prosecution, prevention, creatingoljguawareness and
disseminating education on the issue of corruptéord coordination of
anti-corruption efforts and policié&' Not all ACAs integrate all of the
above-mentioned functions in their anti-corruptefforts. For instance,
while the Hong Kong Independent Commission AgaiCorruption

model includes all functions except prosecytiather ACAs focus
on just corruption prevention and education or nmajude investigation
and prevention functions as well. In this regatte determination of
which functions ACAs include is wusually castent with the

country's national anti-corruption stratetfy.

The FEACC seems to incorporate all functions whielm be run by
ACAs. It has the objective and power of educatimg $ociety about the
evils of corruption; it has the role of preventiomyestigation and
prosecution of corruption offences and improprigiyin its struggle to

%9d., Preamble.

181 For a detail explanation see Alan, D. Watt andWRlliams, Why do developing
country anticorruption commissions fail to deal twitorruption? Understanding the
three dilemmas of organizational development, perémce expectation, and donor and
government cycles?ublic Administration and Development, (200Ypl. 27 Issue3,
pp. 251 — 259 C. Nicholas, Mapping and Measuring the ImpactAoti-Corruption
Agencies: A New Dataset for 18 Countries, The Quatif Government Institute,
University of Gothenburg, (2008); and M. PatrickgtiACorruption Agencies: Rhetoric
Versus Reality, University of Marylandhe Journal of Policy Reform,(2004) Vol. 8,
No. 69 — 1083,

162 A, Tamyalew, A Review of the Effectiveness of tRederal Ethics and Anti-
corruption Commission of Ethiopia, European Uniom ahe International Bank for
Reconstruction and Development /The World Bank1(@0

1%35ee The Revised Federal Ethics and Anti-corrup@mmmission Establishment
proclamation, Proclamation No. 433/2005, Art 6 @nd
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avert corruption and endeavor to create a sociéty mo longer tolerates
the incidents of corruption and impropriety, theA€EC works in close
cooperation with relevant bodies especially withvestigation and
prosecution offices both at the federal and redidenel *** Even the
FEACC can delegate its investigation and prosesupowers to the
above mentioned office§?

There is also a room by which the FEACC works wathil society
organizations (CSOs) as there are CSOs which warkcarruption
issues. Nonetheless, the FEACC didn't utilize ppartunity of working
with CSOs due to “concerns regarding the CSOs itghisy and
individual political agendas®® However, up on the ratification of the
UNCAC and AU anti-corruption convention, the govaent promises to
work with CSOs and mass media. The AU anti-corampttonvention
calls states parties to create an enabling envieotrthat will enable
CSOs and mass media to hold governments to theestigevel of
transparency and accountability; especially it srggates parties to
ensure the full participation of CSOs and the masslia in the fight
against corruption®” Moreover, the UNCAC provides that, “Each State
Party shall take appropriate measures, within gams and in accordance
with fundamental principles of its domestic law, goiomote the active
participation of individuals and groups outside public sector, such as
civil society, non-governmental organizations anoimmunity-based
organizations, in the prevention of and the figidiast corruption and to
raise public awareness regarding the existencagesaand gravity of and
the threat posed by corruptiotf®ne of the important factors which
impact the effectiveness of ACAs like FEACC isdtdlaborations with
CSOs, mass media and non-governmental watchddgs.this regard,
the activities of FEACC to let this happen is venynimal both from

44, proclamation No433/2005Art 8 and 9.

bid.

1A Tamyalew,supra notel62 p. 31.

87AU Anti-corruption Convention, Art 12.

®UNCAC, Art 13.

189 3. Michael and J. Sahr, Building a Clear MachiAaticorruption Coalitions and
Sustainable Reform, (The World Bank InstitutionabMding Paper, Washington DC,
The World Bank, (2002)).
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practical and legislative points though it is givemandate to undertake
all acts necessary to implement those conventiangha time of

ratification’°

The prevention, investigation and prosecution powfethe FEACC is
limited to the public sector. Cases of corruptinrthe private sector are
beyond the reach of the FEACC. However, it is prattear that
corruption may happen in every sector, categoyicalliblic sector,
private sector and politics. A decision to exclude private sector will
be futile in the fight against corruption as thévate sector contributes
much to the national economy. The share of theapgivsector in
Ethiopian GDP in 2008-9 was 84.8% and 80.1% resmet'’* Hence,
corruption in the private sector will adverselyeaff the development
processes of the country; endanger human rights fandamental
freedoms of individuals, and hamper the anti-cdioup struggle:™
Moreover, both the UNCAC and the AU anti-corruptioonvention
cover corruption both in the public and privatetsedJnder the AU anti-
corruption convention, for instance, States Pardies required to take
legislative and other measures to prevent and comdauption and
related offences committed in and by agents of pilieate sectot’®
Furthermore, UNCAC provides a detail account of sneas which states
should take to prevent corruption in the privatetse Even the
provisions are of a mandatory character, “EacheSRartyshall take
measuresin accordance with the fundamental principlest®fdomestic
law, to prevent corruption involving the private ck®, enhance
accounting and auditing standards in the privatetoseand, where

1%See common article 3 of Proclamation No. 544/2@0proclamation to provide for
the ratification of the United Nations conventiogaast corruption and proclamation
no. 545/2007, a proclamation to provide for theficattion of the African Union
convention on preventing and combating corruption.

1 R. Kolli, A Study on the Determination of the Rafe Sector in Ethiopian Gross
Domestic Product, Private Sector Development Hddig Ababa Chamber of
Commerce and Sectorial Associations, (2010), p. 69.

2 0r a detail discussion of the impact of corruptinhuman rights and development
see B. Adugna, Rethinking International Anti-cotiap Conventions: Elevating
Corruption-Free service as a Human Ridglatp Lambert Academic Publishin(2011).
13AU Anti-corruption Convention, Art 11.
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appropriate, provide effective, proportionate antsuaasive civil,
administrative or criminal penalties for failure tmmply with such
measures®’* However, the Ethiopian government in general dmel t
FEACC in particular did not take such measuresate.d

Both UNCAC and AU anti-corruption convention urgat independence
of the ACAs be ensured® There is a directly proportional relationship
between the independence of ACAs and their succéssis,the
sovereignty of these bodies must be promaed protected as far
as possible and they must be given the mppity to perform
their mandates free of political interferenthe revised establishment
proclamation tries to guarantee the independencthefFEACC. The
FEACC is free from any interference or direction dnyy person with
regard to cases under investigation or prosecuatido be investigated or
prosecuted’® The FEACC is autonomous only for its task of criati
jurisdiction. The cumulative reading of Article 4tkvArticle 3(2) has the
intention and effect of according the Prime Ministee power to
intervene in those areas of the Commission’s wdriclvdo not involve
its prosecutorial and investigative roles. “In arsdyahe Prime Minister
may intrude into such matters as the aditnatise procedures,
organizational structure, strategic planningjddetary dispositions
and public profile of the FEACC'*’

Furthermore, the appointment and removal of the @msioners of the
FEACC will have an impact on the independence efittstitution. The
FEACC has two established executive postsnehg Commissioner
and Deputy Commissionéf® The Commissioner is nominated by the
Prime Minister and appointed by the House of PesgipRepresentatives,
while the Deputy Commissioner is appointededy by the Prime

MUNCAC, Art. 12.

175 See Arts 6 and 36 of UNCAC and Art 5(3) of the Ahti-corruption convention.
1"%Revised Federal Ethics and Anti-corruption CommisgEstablishment proclamation,
Art. 4.

Y. Mezmur and R. Koen, The Ethiopian Federal Ethinsl Anti-corruption
Commission: A Critical Assessmemaw, Democracy & Development (2011), Vol, 15
p.6.

1"8The Revised Federal Ethics and Anti-corruption Blisgthment Proclamation, Art 10.
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Minister}’® It is apparent that these executive positicare both

political appointments, in which the wishe$ the Prime Minister
loom large. “Appointees who are perceived to Wlang party yes-men
or women will hardly be in a position to secure theblic confidence
which is indispensable to the success of the amtuption programs of
the FEACC.™ TI has recommended that an appointment mechanism
which operates through parliamentary consensusetheg with an
external accountability mechanism such as multiyp&arliamentary
Select Committee, can reduce opportunities of abtiiee appointments
process or biased appointmelftsThe independence of the FEACC is
guestioned; even there are arguments that the FEMAGE created
principally to pursue powerful political figures whhad fallen out of
favor with the regimé®?

With regard to removal of the executive bodieshef EEACC, there are
three grounds for removal from office; violationt apde of conduct,
manifest incompetence and inefficiency and mentahysical illness®®
Removal founded upon manifest incompetence andigresfcy are valid
grounds, however, there should be an objectiveraitOtherwise, it will
be prone to manipulation. Though, it is necessamgmove leaders who
prove to be manifestly incompetent and inefficidmif it is necessary,
too, to ensure that the ground of removal doed operate as a
weapon of retaliation against “recalcitrant” antrmption leaders®
This may happen, for instance, in a situation wileeeFEACC has opted
to investigate and possibly prosecute “protectedblip officials®® It

would appear that the crucial consideratioerehis the need for

19d., art 10(1) & 10(2).

180T Mezmur et alsupra notel77 p. 7

181 See J. Popsupra note2s.

1822, Keller, Ethnic federalism, fiscal reform, des@hent and democracy in Ethiopia,
African Journal of Political Sciencé€002), Vol.7, No 21, p.19See also J. Dizard, S.
Kelly and C. Walker, Countries at crossroads: @aesy of democratic governance,
Maryland: Rowmané& Littlefield Publishers, (2008),315.

183The Revised Federal Ethics and Anti-corruption Blsgthment Proclamation, art
14(2).

1847 'Mezmur,supra notel 77.

bid.

105



Joornaalii Seeraa Oromiaa [Jil.4, Lakk. 1] Oromia Law Journal [Vol.4, No.1]

clearly delineated criteria of competence andcigfficy. Absent such
yardsticks, decisions on competence and efficiestagd to be bedeviled
by political machination&®®

For instance, the first commissioner of the FEAC®/o Enwey
G/medihin, was removed from office before the expif her term of six
years due to her decision to investigate the tihairman of the National
Election Board, Ato Assefa Biru though he was reéehdue to his
acceptance ofsile His, self-critique®®’ W/o Enewey G/Medihin was
removed from FEACC and appointed as a director olveBhment
Housing Agency Yekiray Betoch Astedadéff Even recently, the
position of the Deputy Commissioner was vacanttéor months due to
the removal of Ato Addisu Mengistu based on thesgdtion of his
improper use of public property for private gadinHowever, Ato Addisu
Mengistu was transferred to the Ministry of Jusicel assumes a post
there!®® Both Commissioners are members of the Ethiopianpless
Revolutionary Democratic Front (EPRDF) and remofrech office due
to party critics ogimgemaHowever, the grounds for removal are stated
in the proclamation angimgemais not a ground for removal* Even if

it is said there is a violation of code of condube violator should be
brought to justice than assuming another poss H plain fact that the
party affiliation of Commissioners and Deputy Corasmners will
compromise the independence of the FEACC. It valWmorse when the
party politics gets involved in the FEACCs work.

In addition, even the investigation and prosecutioin high level
government officials on corruption charges has beenpoint of

59 bid.

B7ne ANCY 197 AG STTE (AR ET heh THLe (7 (2002) 16 63.
#3pid.

189The Ethiopian Reporter, Feb 6, 2013.

bid.

¥The Revised Federal Ethics and Anti-corruption HBihment Proclamation No
433/2005, Art 14; and the Repealed Federal Ethick Anti-corruption Commission
Establishment Proclamation No. 235/2001, Art. 10.
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controversy to the publi€? It is not clear whether these officials are
brought to justice due to their commission of thiene or their political
dissent. There is diverse public opinion on thesasures of the FEACC
due to the perception of the public that the FEAE€Got independent on
the grounds mentioned above. Hence, the FEACC #&blanto build
public confidence due to its partisan affiliations.

3.2SPECIAL PROCEDURE AND RULES OF EVIDENCE ON
ANTI-CORRUPTION

In addition to the ordinary criminal law and evidenrules which
regulate criminal prosecution including corruptiothe parliament
enacted a proclamation on special procedure ares$ roil evidence on
anti-corruptiom>® The special procedure and rules of evidence
proclamation is provided with a view to effectiveigvestigate and
prosecute corruption offencé¥. Moreover, there is also a need to
regulate a system under which a property acquinedugh a criminal
offence could be restrained, administered and soatied; and to provide
for the rules of evidence compatible with offenceslating to

corruption'®®

The proclamation deals with restraining and coafisn of property
acquired by corruption offence, preparatory hearmdes of evidence
and protection of whistle blowet®® Under such headings there are
detailed rules and procedures. Most of the ruled procedures are
commendable to fight corruption if implemented pmdp. However,
there are some rules which are in clear contramiotiith procedural and
evidence laws. For instance, if we see the cortf@tgrocedure, the

192Tamrat Layne (the then Prime Minister), Seye Abrgha then ministry of defence),
Abate Kisho (the then President of the Southerniddaf Nationalities and Peoples
Region), and recently Melaku Fanta (Director of Bthiopian Revenue and Customs
Authority) and Gebrwahid W/giorgis (Deputy Directof the Ethiopian Revenue and
Customs Authority).

19anti-Corruption  Special Procedure and Rules of Emte Proclamation,
Proclamation No. 236/200Egderal Negarit Gazzeta.

1994., preamble

99d., Proclamation No 236/2001.

199d.,Proclamation No 236/200%ee section two-six.
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standard of proof expected to prove whether theqgreis benefited from
the criminal conduct is that of the civil proceagifi’ Nonetheless,
corruption is a criminal offence and the standairgoroof for criminal
offence is proof beyond reasonable doubt not prég@nce of evidence
as in civil proceedings. Moreover, the proclamatdso shifts the burden
of proof from the prosecutor to the defendant ‘lie tservice is a
government or a public service; if there is a gobuwvhich indicates a
gratification has been sought, exacted a promis@rofeceived by the
accused; and if the person who has sought or ekaut@mise of, or
received gratification has a working relationshifiwthe corrupter®®®
But in criminal investigations, the prosecutor laasluty to prove the
guilty of the defendant, not the defendant to préng innocence in
principle. However, the defendant has a right twvprhis innocence by
producing adverse evidence. In corruption casesehiery the defendant
may be found guilty not because the prosecutorqutdus guilt beyond
reasonable doubt but due to the defendant’s imgabib prove his
innocenceé® More strikingly, the silence of the defendant mig
considered as an admission of the offence of ctiomp™ Though there
is a constitutional guarantee to remain silent.

The special procedure didn’t guarantee expresslyptbcedural rights of
defendants though the constitutional rights arelieggge. Even by an
amendment, the right to bail is not available fdwe toffence of
corruption’® However, both in the statement of objectives and
principles, the AU anti-corruption convention clgastates that the fight
against corruption should be in conformity with hammrights and

4., Proclamation No. 236/200Art. 24 see also Revised Anti-corruption Special
Procedure and Rules of Evidence Proclamation, &mation No. 434/2005, Federal
Negarit Gazeta, Art 33.

1%Anti-Corruption Special Procedure and Rules of Emte Proclamation,
Proclamation No. 236/2001, Art 37.

199 |n Crimes of terrorism and crimes against the tanional order, the burden of
proof may be transferred from the prosecutor todiendant. See Ministry of Justice,
Criminal Policy of Ethiopia (2011), p. 33

20%Anti-Corruption Special Procedure and Rules of Ewmte Proclamation,
Proclamation No. 236/2001, Art 38.

DAnti-Corruption  Special Procedure and Rules of Ewte (Amendment)
Proclamation, Proclamation No. 239/2001 FederalaXie@azeta. Art 2.
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fundaments freedonf8? In no way the fight against corruption will be
successful by violating the human rights of corimpperpetrator®®

In 2005 the special procedure and rules of evidgrmoelamation was
revised®®* The revised proclamation comes up with some proedd
guarantees like the right to apply to court to éleased on bail and the
right to appeal to the higher court if aggrievedthg decision of the
lower court?® In addition, it confers the Federal and regiorightcourts
a first instance jurisdiction to adjudicate coriaptoffences failing under
the jurisdiction of federal and regional governmespectively* It also
repealed the rules of silence of the defendanhaslenission.

The revised proclamation gives immunity to persamso provide
substantial evidence as to the offence of corrapttbough they
themselves are participarff€.Moreover, in the case of hostile witnesses,
the person who called the witness is authorizedig® leading questions
to a prosecution or defense witness who, being llingio tell the truth,
has given a statement contradictory from his previstatemerf’® The
revised proclamation also has special rules whicbtept whistle-

blowers?®®

There is also a rule regarding asset recovery. ‘/ltee property
acquired by corruption offence is a property ofublf office or public
enterprise or any other person, the appropriataroghall inform such
person to sue for the recovery of the property. &ppropriate organ
shall follow up the civil suit instituted by the lplic office or the public
enterprise.**® Recovering assets is one of the measures whithssta
parties are required to take to prevent and comdratiption as discussed

225ee the AU anti-corruption convention, Art 2 - 3.

2%e ANicY: 19248 etmPaa.

204 Revised Anti-Corruption Special Procedure andeRwf Evidence proclamation,
Proclamation No. 434/2005¢ederal Negarit Gazeta.

2994, Proclamation No 434/200%Art 4 & 5.

2084, Proclamation No 434/2005Art 7.

207d, Proclamation No 434/2005Art 43 the repealed proclamation had also the same rule.
298d, Proclamation No 434/200%\rt 44.

29d, Proclamation No 434/200%\rt 48-54.

294, Proclamation No 434/200%:t 32.
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in section 2. Nonetheless, recovering assets isuftitient by itself; the
offense of corruption may bring damage to individugroups or peoples
in general. Whenever, damage occurs as alwaydeiilhere should be a
legal mechanism by which victims of corruption ofaitheir
compensation. The UNCAC urges signatories to takasures which
can allow victims of corruption to claim compeneatiagainst those
responsible for the damag¥. As the justification of the special
procedure and rules of evidence proclamation, agtioreed above, is to
effectively fight corruption and devising procedsirevhich are
compatible to corruption; it is also necessaryduise a legal mechanism
by which the victims of corruption are redressedowver, the
proclamation didn’'t take into account the concerh victims of
corruption; even if it attempts, it is only to thgtent of recovering their
own property.

As some commentators argue the proclamation didtale a human
rights based approach of fighting corruptfdh.Moreover, it is also
argued that the special procedure and rules ofeecml are devised to
dismantle the business of suspect corruption offestd® Even if
suspects may be free at the end of the trial, theiperties (business)
which are restrained will be dismantled due to ioper us€* If it is the
case, it will be against the right to property whiis constitutionally
guaranteed. Observance of constitutional and humghts principles in
the fight against corruption will boost the pubkonfidence on the
FEACC, encourage COSs and media in particular &edsbciety in
general to fully participate and support the FEACSDsiggle to avert
corruption. Moreover, the objective of the crimifadtice administration
is to balance between the crime control and the pioeess modéf®
The public needs protection against crimes by ‘@&ir, apprehension,

“UNCAC, Art 35,

220 hICY: 18748 P+mena

bid.

bid.

215 5K, Assefa, The Principle of the Presumption afolcence and its Challenges in the
Ethiopian Criminal ProcesMlizan Law RevieW2012),Vol. 6 No.2, p. 275.
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prosecution and punishment of offenders” and as#me time the public
also needs the observance of constitutionally oueea rights of
suspects in the proceSS. The efficiency of the criminal justice
administration is measured against the achievemieatbalanced result
between protection of the general public againsherand the right of
the suspect and accused in the protEddence, it is important to respect
the due process rights of corruption suspects & gtiuggle against
corruption.

3.3. CORRUPTION UNDER THE CRIMINAL CODE OF
ETHIOPIA

The new Criminal Code of Ethiopia contains a faidyge list of acts
which constitute corruption. These crimes are aaiegd under two
sections which deal with crimes against public ca&ffi The first section
deals with corruption crimes committed by publicveats in breach of
trust and good faith. These crimes are abuse ofepoworrupt
practices/bribery, acceptance of undue advantagdadministration,
unlawful disposal of object in charge, appropriatemd misappropriation
in the discharge of duties, traffic in official inénce, illegal collection or
disbursement, undue delay of matters, taking thofggalue without or
with inadequate consideration, granting and appiglicense improperly
and possession of unexplained propéty.

When public servants commit these crimes, dependipgn the
circumstances and the offence they will be punisbgdsimple or
rigorous imprisonment not less than one year upvémty five years and
a fine of two hundred thousaAtf. In addition to public servants,
councilors, arbitrators, jurors, trustees or ligias, translator or
interpreters engaged by the public authorities wio be criminally
liable if they commit corrupt act&® However, the criminal code makes

“pid.

“Mpid.

#8 The Criminal Code of the Federal Democratic Rejputfl Ethiopia, Proclamation
No. 414/2004, Arts. 407-419.

Z9FDRE Criminal Code, Arts 407-419.

220/DRE Criminal Code, Art 410.
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liable national public servants only. Nonethelese UNCAC in

mandatory terms require states parties to crimgadbribery not only of
national public officials but also foreign publitficials and officials of

public international organizations as corruptions hen international
dimensior??* By the same token, the AU anti-corruption convamialso

criminalizes bribery by public officials or any eth person in the
performance of public duti€é? Though the AU anti-corruption
convention didn’'t expressly mention officials ofréaggn and public

international organizations, it can include themaal it say any person
running public duties.

More importantly, the criminal code lists acts ofrtption are offences
which will be punished if committed against pubdffice as the title of
the section clearly shows. Anyone with the exceptd public officials
is free to commit these offences in the privata@edNevertheless, both
the AU anti-corruption convention and the UNCAC nunalize
corruption in the private sector as corruptionhis tsector greatly harms
the society and the country at largéEspecially, the UNCAC provides
the criminalization of bribery and embezzlement prbperty in the
private sectof?*

Furthermore, the UNCAC urges States Parties to tath@asures which
are necessary to establish the liability of legaispns for participation in
corruption offenceé® The liability of legal persons can be “criminal,
civil and administrative; however, such liability without prejudice to
the criminal liability of the natural persons whave committed the
offences”?%° But, the criminal code did not consider the criaitiability

of legal persons which participated in corruptidfeices as far as they
are not in contact with the public offic&s.

ZIYNCAC, Art. 15 &16.

222AU Anti-Corruption Convention, Art 1(a &b).

2ZAU Anti-Corruption ConventiopArt.11 and UNCAC, Art. 21 &22
Z4JNCAC, Art 21 & 22.

22 UNCAC, Art 26., A 26.

2 UNCAC, Art 26

22’ The FDRE Criminal Code, Art, 427(5).
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The second section deals with crimes of corrupdommitted by third
parties in connection with public office. The camyr reading of this
section shows that third parties may commit corampoffences outside
the realm of public office and left unpunished. pt practices such as
bribery, giving things of value without or with adequate consideration,
acting as a go-between, use of pretended authamdytraffic in private
influence are punishable acts if committed by thparties®®® The
punishment ranges from simple imprisonment or ngsrimprisonment
up to fifteen years and a fine of fifteen thousahuir depending up on
the offence and the circumstanégs.

3.4. DISCLOSURE AND REGISTRATION OF ASSETS
PROCLAMATION
In order to develop and maintain public trust amohfclence in
government and its officials, it is important tovdp and maintain
systems of accountability and transparefi€yThese include putting in
place the right legal, institutional and adminigt& arrangements that
enable and support transparency and accountalilipublic service*
The disclosure and registration of assets proclamas provided with a
view to enhance transparency and accountabilitihenconduct of public

affairs 2%

Moreover, it also aims to avoid the possible ceohfbf interests, i.e.
between public interest and private intefét.There are several
mechanisms for dealing with conflict of interestr@hation to elected and
appointed officials and public servants. Howevbg most widely used

*2The FDRE Criminal Code., Arts 427-431.

**The FDRE Criminal Code, Arts 427-431

230G, Larbi, Between Spin and Reality: Disclosure afséts and Interests by Public
Officials in Developing Countries, (2005) (papeegented to conference on Redressing
The State? Political Corruption in Development &plnd Practice, IDPM, University
of Manchester).

Zlpid.

227 Proclamation to Provide for the Disclosure andgiReation of Assets,
Proclamation No. 668/2010, Federal Negarit Gaz&tsamble.

#33d.,Proclamation No. 668/2010.
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mechanisms are those that try to avoid or mininaizenflict of interest
from arising®* These include disqualifications from office and
disclosure of personal intereéts. Ethiopia opts to adopt the later
approach by enacting disclosure and registraticasséts proclamation.
The proclamation is applicable to appointees, etepersons and public
servants of the federal government and the Addiab&band Dire Dawa
city administration$®® Regional governments will have their own
disclosure and registration of assets proclamatidimgray, Gambela,
Southern Nations, Nationalities and Peoples, Orpmimhara and
Benshagul Gumz enacted their respective proclanmmtand finalized
their preparation to implement “t’ However, all proclamations and
regulations which are enacted to fight corruptioa applicable both at
the level of federal and regional governments. Butthe case of
disclosure and registration of assets proclamatlmm same rule was not
followed. Regional governments may have their oamsl. One of the
justifications for regional laws is to give eachgiomn a chance to
incorporate its own peculiar features as regioms daverse in culture,
custom and traditions. However, in the case oflossre and registration
of assets there is no compelling reason whichfiestdifferent laws=>2 If

it is the case, the federal proclamation would Haeen applicable in the
regions. There are also practical problems of eefoent; for instance,
the FEACC registered the assets of 49, 833 apmsntdected persons
and public servants; while the Tigray region Ethaesl Anti-corruption
commission registered the assets of $83oreover, the other regions
didn’t begin registratiof?® More surprisingly the regional State of
Somali, Afar and Harari didn’t enact their own diestire and registration

234 C. Gerald, Conflict of Interest: Legislators, Mitérs and Public Officials,
Transparency International, Berlin, (1998).
>Ibid.
2%A  Proclamation to Provide for the Disclosure andgiBeation of Assets,
Proclamation No. 668/2010, Art 3.
%’Annual report of the FEACC, Addis Ababa, 2012.
#3Regional governments can enact laws by taking oupsideration their peculiar
features and consequently the nine regions may cgmwith different laws. If the nine
regional laws are similar with themselves and #defal law, there may not be a need
to have regional laws while the federal law carapplicable in the regions.
ijzlAnnual report of the FEACGupra noteat 237.

bid.

114



Joornaalii Seeraa Oromiaa [Jil.4, Lakk. 1] Oromia Law Journal [Vol.4, No.1]

of assets law&* All these will have an impact on the national figh
against corruption. Like its investigation and mws#tion power, the
FEACC can delegate its power of registration ofetss$o the regional
Ethics and Anti-Corruption Commissions.

The review of disclosure practices shows that theme some basic
questions which need to be addressed by discldsws?*? These are i)
who must disclose? ii) What must be disclosed? \iihat is the
frequency of disclosure? iv) Where to disclose®WWp has access to the
information? Within these basic questions, theldsae and registration
of assets proclamation will be analyzed. By suchndard the
proclamation has a potential to further the fighdiast corruption in the
federal government of Ethiopia.

Any appointee, elected persons or public servamtsiader obligation to
register and disclose their ass@fs.In the definition part of the
proclamation, the term appointees, elected persodspublic servants
are defined* The legislative, executive and judicial organ aiffls;

public servants and officials of public enterprisee under a duty to
register and disclose their assets. The proclamatiwers a wide range
of appointees, elected persons and public servant$;thereby has an
impact in safeguarding public confidence in thedrart of public affairs.

The above mentioned persons are obligated to ezqasid disclose their
asset§” “under their ownership or possession of themselwesheir

families and the sources of income and those oir tfemilies”.?*

However, common property acquired through inhecéaand held by the

*!ibid.

243 George, Assessing Infrastructure for Managinbidst in the Public Service in
Ethiopia: Challenges and Lessons for Reformetaternational Review of
Administrative Science, (2001),Vol.68, Npp.251-262.

243 A Proclamation to Provide for the Disclosure arajRtration of Assets, art 4.

244 For a detail list of persons who are obligatedegister and disclose their assets see a
Proclamation to Provide for the Disclosure and Biegiion of Assets , art 2 (4,5,6).
#9d.,Proclamation No. 668/2010 Asset means any mevabimmovable or tangible

or intangible property and includes landholdingd dabts as per article 2(1).

249d., Proclamation No. 668/2010,Art 4(1).
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heirs for private use, household goods and perseffedts, and pension
benefits are excluded from registration and disaies"’

The FEACC is the custodian of the proclamatiomals a duty to register
the assets of appointees, elected persons and pebliant$*® However,
the FEACC can delegate fully or partially as theecanay be to Ethics
Liaison Units to register assets of appointeestetepersons and public
servant$®® Each Ethics Liaison Units should send the docunwint
registration of assets to the FEACC within 30 déagsn the date of
registratior?>°

In addition to its signal of government commitméntransparency and
accountability, the disclosure of information orrgmal interest may be
used as an early-warning mechanism, an indicatar ahperson whose
financial profile and life style are inconsistenitiw his/her financial
income should be required to explain the situattdrSuch disclosure of
information should be made on a regular basissinot a onetime
activity. The frequency of disclosure and registratof assets in the
proclamation is two yeaf8? Within these two years’ time if there are
things which are inconsistent in the financial bifethe appointee, elected
person and public servant, they should explairthewise it can be an
offense by holding unexplained propeft§.Even in times when the
generated illegal income or asset may not be pteydfe disclosure of
information can be used as a separate vehiclehtodétection of illicit
enrichment and contribute to investigation andiglswary procedureé>

24d., Proclamation No. 668/2010,Art 5 .

248d., Proclamation No. 668/2010,Art 6(1).

249d.,Proclamation No. 668/2010,Art 6(2).

29d., Proclamation No. 668/2010,Art 6(3).

#lOrganization for Economic Cooperation and Developm{@®ECD, 2000), Trust in
Government: Ethics Measures in OECD Countries, OFZHDIs.

%527 Proclamation to Provide for the Disclosure andjiBeation of Assets, Art 7(3).
*33d, Proclamation No. 668/2018rt. 13

%4 see Organization for Economic Cooperation and @@weent, supra note 251 and
United Nations Center for Social Development andmidnitarian Affairs, (Crime
Prevention and Criminal Justice in the Context ofvElopment: Realities and
Perspective of the International Cooperation: RrattMeasures against Corruption,
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With regard to the registered information, the pulblas access to all
information regarding the registration of assetsanfappointee, elected
person or a public servafit The FEACC and the concerned Ethics
Liaison Units should make all information accessibd the one who
wants once the person makes a written request i® effect®®®
Nonetheless, information regarding family assetsasfidential unless
the interest of justice or FEACC requif@s.There is a calculated
comprise between individual rights of privacy arublc interest. The

individual interest needs to be protected likeghblic interest.

The proclamation also puts some mechanism of awpidionflict of
interest. Whenever, there is conflict of interegip@ntees, elected
persons and public servants have two ddfie$he first is to refrain from
giving decision or opinion on the case as wellrasnftaking any action
that may be inconsistent with their official dutyroay compromise their
loyalty. And the second is to disclose the situatio the concerned
higher official. Accepting gifts, hospitality andp@nsored travel is
prohibited if it puts public interest in jeopardyough it is possible to
accept when doing so is required for work relatmsunder the
condition of deposit of the gift or disclosure tetFEACC or relevant
ethics liaison unit§>® Following the event of conflict of interest, “any
appointee, elected person or public servant shadhait his fault and ask
for apology or resign from office on his own inthe or required to do
so by his superior®® Furthermore, these persons are under a duty to
avoid conflict of interest even after their postgayment for two
years?®! Such measures will have a huge contribution iegadrding
public trust if properly implemented and monitored.

International Review of Criminal Policy, Nos. 41 Z4New York: United Nations,
1993).

A Proclamation to Provide for the Disclosure andgiBeation of Assets,
Proclamation No. 668/2010, Art 12(1).

29d., Proclamation No. 668/2010, Art 12(1)

%7d., Proclamation No. 668/2010, Art 12(1)

28d_,Proclamation No. 668/2010AL6.

29d., Proclamation No. 668/2010rAL5.

*9d., Proclamation No. 668/2010AL7

#1d., Proclamation No. 668/2010rAL8.
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3.5. PROTECTION OF WITNESSES AND WHISTLEBLOWERS

Protection of witnesses is an essential elemeptrenenting crimes. As
crimes are committed within the society, the coapen of the society
with law enforcement agencies especially in ternfs irdorming,
testifying and preventing have a significant effacimaking the streets
free from crimes. At the same time, however, thosesons who makes
testimony or collaborate with law enforcement agesha the prevention
of crimes should be protected against retaliati@asnres by the wrong
doer or some other persons. Especially in corrapt@ses the degree of
protection to witnesses should be strong giverptheer and the money
the accused may have and the measure s/he talesttoy any potential
evidence.

Due to the imminent danger to witnesses and whistieers, the
UNCAC urges States Parties to take appropriate unessto provide
effective protection from potential retaliation antimidation for
withesses and experts who give testimony to cdonpbffences®?
Likewise, the AU anti-corruption convention alsdlgdor States Parties
to take legislative and other measures to protgotmants and witnesses
in corruption and related offenc&8. Equally important, the AU anti-
corruption convention also requires States parteesadopt national
legislative measures in order to punish those whakemfalse and
malicious reports against innocent persfigdowever, on the contrary,
the UNCAC seems in favor of protecting those whden@ports against
corruption offences in good faith and on reasonapteinds’®® Even if
the reports were false, it doesn’t require signasoto punish those
persons who made false reports.

2NCAC, Art 32.

23AU Anti-Corruption Convention, Art.5 (5).
AU Anti-Corruption Convention Art 5(7).
#UNCAC, Art 33.
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Protection of whistleblowers in Ethiopia was part the special
procedure and rules of evidence proclamatf8tHowever, it deals with
whistleblowers only and the rules were not detailéd 2010, a
proclamation was enacted to protect witnesses amdtleblowers in
criminal offence$®” When we see the scope of application of the
proclamation, it focuses on grave corruption casgsextends protection
to witnesses and whistleblowers in its endeavofigifting corruption.
The protection provided will be applicable with pest to information or
testimony or investigation under taken on a suspegtishable with
rigorous imprisonment for ten or more years or witbath without
having regard to the minimum period of rigorous fipnment?®
Moreover, the protection will be given if two curative conditions are
fulfilled. The first one is where the testimony mformation of the
witness or whistleblowers is the only evidence wWhiproves the
commission of the crime and the second one is wihere is a “threat of
serious danger to the life, physical security, diama or property of the
witness, the whistleblower or a family member oé tivitness or a
whistleblower"?®® However, for corruption crimes the punishment of
which is below ten years, the proclamation will betapplicable. Due to
the limited scope of application, one may inferttlcarruption crimes the
punishment of which is less than ten years will betinvestigated and
punished due to want of evidence though personshaag and failed to
communicate due to the absence of protection.

Though the proclamation provides some protectivasuees to persons
who are not protected, the measures are not saondgffective as they
are related to payment of transport allowance andlggm, suspension of
retaliatory administrative measure or taking som@mensatory measure
and the provision of counseling service to the w®88 or

#%see section 7 of the Revised Anti-Corruption Spe&ieocedure and Rules of
Evidence Proclamation No. 434/2005

%A Proclamation to Provide for the Protection of éisses and Whistleblowers of
Criminal Offences, Proclamation No. 699/20E@deral Negarit Gazeta.

28d., Proclamation No. 699/201@t.3 (1).

29d., Proclamation No. 699/2014&t 3(1(a,b)).
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whistleblower?’® Even if the provisions of those protective measure
need resource and economy, the fight against ciorughould not be
compromised for economical explanation. Since gqion consumes a
large amount of money and the countries preciossurees; so the fight
against corruption should be pursued at any cost.

The protective measures available for witnesses ahtstleblowers
range from physical protection of person and prigpén concealing
identity and ownership, to change in identity, toypsion of self-defense
weapon and immunity from prosecution for an offerice which he
renders informatio’* Furthermore, “prohibiting an accused person from
reaching the protected person’s residence, wplkce or school
before or after a final judgment is delivered the crime for which
information is given; not to disclose the idgntof a witness until
the trial process begins and the witness tesfifiearing testimony in
camera; hearing testimony behind screen or by disgu identity;
producing evidence by electronic devices or atlyer method;
provision of medical treatment free of charge avegnment hospitals in
case of injury sustained as a result of rataly measure; covering
costs of basic needs in case of incapaaitywbrk as a result of
retaliatory measure; in case of death as aultreof retaliatory
measure, covering funeral expenses and provisaf pecuniary
subsidy to family and assisting the protectedsqe to secure job and
education opportunity” are some of the protectieasure$’?

Despite the AU anti-corruption conventions call fie adoption of
legislative measures to punish those who make &aidemalicious report
against innocent persons, the proclamation dididress it. But by being
a party to the convention, it is commendable toehauch legislative
measure to punish those who make false and madiagieports as it is
equally important to safeguard the rights and foeesl of innocent
people. The human rights approach of fighting qaiioin should be

279d., Proclamation No. 699/2014rt 3(2).
2™d., Proclamation No 699/2010, Art 4
273d., Proclamation No. 699/2010, Art 4
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adhered by States Parties such as Ethiopia to miremed combat
corruption.
3.6.ETHICS LIAISON UNITS

In addition to the FEACC which leads the fight agaicorruption at the
national level, there are ethics liaison units acle public office or

enterprise which coordinates ethical isst/ésEthics liaison units are
established with three objectives in view. These &ndeavor to create
public employees who do not condone corruption lynmting ethics

and anti-corruption education, work discipline, fpssional ethics,
consciousness of serving the public and sensetgfadnong employees;
prevent corruption and impropriety in public officeand public

enterprises; and endeavor to cause acts of casruptid impropriety be
exposed and investigated and appropriate actiomdaiken against the

perpetrators®’*

In order to achieve these objectives, ethics lraigoits are tasked with
numerous functions such as raising awareness amptiom policies,
laws and good conduct to officers and staffs of lipubffices and
enterprises; continuous follow up as to the impletaigon of these laws
and advising heads of public offices and enterpfiSe

Ethics liaison units are accountable to the heathefrespective public
office and enterpris€® Due to this fact, the effectiveness of the ethics
liaison unit to some extent depends on the comnmtragthe head of the
public office or enterprise. Especially, on issoéthical violations and
corruption which may be made by high level offisiahe determination
of the ethics liaison units highly relays on thadef the public office or
enterprise. Though there is a room for manipulatibe commitment and
dedication of the ethics officer will play a sigodnt role in bringing
non-ethical and corrupt practices to the publicti#esethics officer is not
removed without good cause, she will have as centid in revealing

2The Council of Ministers Regulation to Provide fbe Functioning of Ethics Liaison
Units, Regulation No. 144/200Bederal Negarit GazetaArt 3.

2Md.,Reg. No 144/2008Art. 4.

29d., Reg. No 144/200&rt. 7.

279d., Reg. No 144/2008rt 7.
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non-ethical and corrupt practice$.More meaningfully, ethics liaison
units can participate in an endeavor to createraiption free society by
dissemination of the ideals of public service, deraoy, human rights,
good governance and the evils of corruption. Ifytlaee allocated the
necessary budget, human resource and independiiegecan play a
magnificent role in the respective public officeadaenterprises in
fighting corruption through investigation and awaess creation.

CONCLUSION

Corruption has existed over millennia as one ofwlest and the most
widespread forms of behavior which is incompatibi¢h the ideals of
justice, democracy, the moral fabric of the socitg human rights’®
Due to the universality of the problem, the intéior@al community
devised a law with different measures to containrugiion. Hence,
prevention, criminalization, remedies to victimsdassset recovery are
some of the measures which the UNCAC and the Al}camtuption
conventions urge States Parties to take both inpth®ic and private
sector.

Ethiopia joined this international movement agaimstrruption by
establishing a specialized anti-corruption agenEACC, and by
ratifying the UNCAC and the AU anti-corruption camtions.
Especially, after the establishment of the FEAQ®®, issue of fighting
corruption in Ethiopia gets momentum. This is retiéel in the adoption
and revision of laws, rules of procedures and dstahent of ethics
liaison units. Though the above initiatives areeasial ingredients in
fighting corruption in Ethiopia, there are some gdholes in the
legislative measures. First, the Ethiopian legaime on corruption
excludes the private sector though it contributegcimto the national
economy in terms of GDP and employment opportunity.

271d., Reg. No 144/2008 a 16.

2’®Criminal Law Convention on Corruption, Explanatofgeport, available at,
<http://conventions.coe.int/Treaty/ en/Reports/HImB.htm> (last accessed 1 February
2013).
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Second, the issue of independence of the FEAC@nning its duties is
guestionable especially due to the government'®li@ment in tasks
other than investigation or prosecution. Especiale legal procedure
and the practice of appointment and removal ofetkecutive bodies of
the FEACC fuels fire on its independence. Moreptlex FEACC is not
in the position to work with CSOs and the media daepartisan
concerns.

Third, the legal regime of corruption in Ethiopigdnit take a human
rights approach; for instance, there is no adegpedeedural guarantees
for corruption perpetrators (the right to bail aappeal only are expressly
provided in the Special Procedure and Rules of éwd Proclamation),
there is shift in the burden of proof (against tigit of presumption of
innocence), and there is a practice of improperafisestrained property
(against the right to property). In general, itrdidake a human rights
approach of fighting corruption as outlined by th® anti-corruption
convention. With regard to criminalization, as ethin the criminal code,
it didn’t cover corrupt practices/bribery which még committed by
foreign public officials and officials of public t@rnational organizations
though the UNCAC mandatorily requires states tealo

Fourth, there is no uniformity in the disclosuralargistration of assets
between the federal government and regional goventenand within
regional governments themselves. Some regions atept own laws;
some are on the process and others didn’t begim #eprocess. Due to
such legislative measure, the implementation ofcldsire and
registration of assets laws at the national levelery low due to the fact
that the regional governments didn’t fulfill thelown respective
obligations. Even with regard to witnesses and tdbowers
proclamation, the scope of application is limitedgtand corruption and
excludes petty corruption and systematic corruptibough the later
types of corruption greatly affect the day to dased of the society.
Moreover, as a calculated compromise between iddali right of
freedom and public interest, there should be avidaich punishes those
who make false and malicious reports against inmogeersons as
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provided in the AU anti-corruption convention. Hoxge, this is not the
case in Ethiopia.

More importantly, however, ethics liaison units caarticipate in an
endeavor to create a corruption free society bgeaisnation of the ideals
of public service, democracy, human rights, gootglegeance and the
evils of corruption. If they are allocated the resagy budget, human
resource and independence, they can play a magmifiole in the
respective public offices and enterprises in fightcorruption through
investigation and awareness creation.

Finally, revising and incorporating the measuresvigled by the

UNCAC and the AU anti-corruption conventions ascdssed in the

article will enhance the anti-corruption campaign Ethiopia. The

FEACC should take the lead in giving life to theamgres envisaged by
these conventions. To this end, especially, workimigpn CSOs and the
media is having a paramount importance.
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ETHIOPIA’'S ACCESSION TO THE WORLD TRADE
ORGANISATION: LESSONS FROM ACCEDED LEAST
DEVELOPING COUNTRIES

Hussein Ahmed Tura
ABSTRACT

This article examines the experiences of least |dpvey

countries (LDCs) acceded to World Trade Organisa(d/TO) in
relation to their accession process, terms of asicgs and
implementation of commitments with a view to drawiessons
which could be relevant to Ethiopia to devise sasfid strategies
and avoid mistakes in an effort to gain maximumebiesnfrom its
WTO membership. Given that accession to the WTHGtian end
in itself, Ethiopia should carefully and stratediganegotiate to
reap the potential benefits of membership in lighits long-term
development strategies.
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1. INTRODUCTION

WTO was established to liberalize multilateraldgan the belief that
liberalization of trade brings multiple benefitstte world populatior.It
had 30 LDCs, which were already members of the ¢Agreement on
Tariffs and Trade (GATT), when it was established 995. As of March
2015, 32 countries completed their accession, whiatreased the
number of members from 128 to 160, out of whichyasdven of them
are LDCs: Cambodia and Nepal in 2004, Cape \einl@008, Samoa
and Vanuatu in 2012, Lao PDR in 2013 and YemenOi¥42 Currently,
35 LDCs are members of the WTO with eight more tiagng to
accedé. Their application for membership was motivatedabgtesire to
ensure predictable market access and become elifpbl the special
concessions available to LDCs under WTO rdlesloreover, the
countries hoped to use accession to the WTO asneentive for
accelerating domestic economic, legal and instinai reforms to create
a stable business environment and attract foraigetdnvestment.

Moreover, the establishment of the WTO represeraeshift from a
multilateral trading system based on diplomacy artde GATT regime

! To this end, the preamble to the Agreement Esfainky the WTO (Marrakesh
Agreement) provides that “[tlhe Parties to this égment, recognizing that their
relations in the field of trade and economic [ema@epshould be conducted with a view
to raising standards of living, ensuring full empitent and a large and steadily
growing volume of real income and effective demarsee Marrakesh Agreement
Establishing the World Trade Organization, 1867 U.S. 154, 33 |.L.M. 1167 (1994)
[hereinafter WTO Agreement].
2 Cape Verde graduated in 2007. Nevertheless, ibtisgd its accession while it was
still an LDC, and will be considered as one of tieeently acceded LDCs in this
analysis.
% Afghanistan (since 2004); Bhutan (since 2007); 6ars (since 2007); Equatorial
Guinea (since 2007), Ethiopia (since January 200Rjeria (since June 2007), Sao
Tomé & Principe (since January 2005), Sudan (si@ceber 1994) WTO, Current
State of Affairs on LDCs Accession to the WT®ailable at_http://www.ictsd.
org/bridges- news/bridges-africa/news/the-curréaitesof-affairs-on-ldcs-accession-to-
the-wto <visited 27 March 2015>.
* Simon Evenett and Carlos P. BragdTO Accession: Lessons From Experience
ngw.academia.edu <visited 11 March 2015>.

Ibid.
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to one that operates under the rule of faWowever, no guidance is
given under Article XII of the Marrakesh Agreememt the terms to be
agreed upon as it does not specify the procedwebet used for
negotiating the terms of accession or the commitsmenpected from
acceding countries or the scope and extent of désn#mat would be
made by members. This makes the accession proessanding and
time consumind. It is also argued that the lack of clear guidedirud
accession to the WTO has been allowing current neensbates to
impose “WTO+” obligations on acceding countries, iskhis more
burdensome especially on LDEs.

Ethiopia has been in the process of accessionetdMAO since 2003.
While the country exclusively reserves some sengeetors such as
financial institutions and telecom services to dstiteinvestors?® the
experiences of recently acceded LDCs show thatditzeng virtually all
service sectors becomes a precondition to be a Wignber. The

® WTO Accession at Any Cost? Examining the Use of YT® and WTO-Minus
Obligations for Least Developed Country Applicar2808: _http://www.temple.edu/
law/ticlj/ticlj22-1Nguyen.pdf. <visited 12 March 26>.
" Derk Bienen,What Can LDCs Acceding to the WTO Learn from otheceded
Countries?(BKP Development research and consulting discugsaper no. 01/2014.
Munich), p5.
& Supranote 4.
° A working party was established by the Generalr@duo examine its application on
10 February 2003. Ethiopia’s Memorandum on its igord rade Regime was circulated
in January 2007. The Factual Summary of Pointsd®aiprepared by the Secretariat,
was circulated in March 2012. The Working Party foetthe third time in March 2012
to continue the examination of Ethiopia’s foreigade regimehttps://www.wto.org
[english/thewto _e/acc_e/al ethiopia_e.hwisited on 12 MarcR015>.
% Investment Proclamation No. 769/2012, Art. Hed. Neg. Gazof the Federal
Democratic Republic of Ethiopia, #8Year No. 63, Addis Ababa (17th September,
2012); and Investment Incentives and Investmentag&r&eserved for Domestic
Investors Council of Ministers Regulation 270/20182t. 3. The following areas of
investment are exclusively reserved for Ethiopiatiamals:

i. banking, insurance and micro credit and savingicesy

ii. packing, forwarding and shipping agency services;

iii. broadcasting services; mass media services;

iv. attorney and legal consultancy services;

V. preparation of indigenous traditional medicines;

Vi. advertisement, promotion and translation works; and
Vii. air transport services using aircraft with a septiapacity of up to 50
passengers.
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experiences also show that the process of accessionterms of
commitments are so demanding which poses challenge3Cs. On the
other hand, it is argued that “commitments undenesa Agreement on
Trade in Services (GATS) need not compromise thdityalof the
Ethiopian Government to pursue sound regulatory madroeconomic
policies.™*

This article examines the experiences of LDCs astéd the WTO with

a view to drawing lessons that will be helpful tthigpia to devise

successful strategies and avoid mistakes in amtedffogain maximum

benefits from its WTO membership. It is divided ansix sections.

Following this introduction, the second sectioneflyi deals with the

WTO accession process from legal point of view. Thed section

assesses the experiences of acceded LDCs duringdticession process
and accession negotiations. The fourth section ligigs challenges
encountered by acceded LDCs in the implementatfaitiedr accession
commitments. The fifth section draws lessons frém €xperiences of
LDCs that could be relevant to Ethiopia and othmreding LDCs. The
last section forwards some recommendations.

2. WTO ACCESSION PROCESS
2.1 LEGAL FRAMEWORK

The WTO rules governing accession process arelatgeliunder Article
XlI of the Marrakesh Agreemeft.Sub article 1 of this provision states
that:

[a]ny state or separate customs territory possegdull
autonomy in its conduct of its external commercial
relations and of the other matters provided fortims
Agreement and the Multilateral Trade Agreements may
accede to this Agreement, on the terms to be agreed
between it and the WTO. Such accession shall apply

1 Tilahun Esmael Kassahun, “Ethiopia’'s WTO Accessimd Financial Services
Liberalization: Striking the Balance between Tradleeralization and Domestic Policy
Space™izan Law RevieW2012), Vol. 6 No.2, p240.

12 sypranote 1.
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this Agreement and the Multilateral Trade Agreersent
annexed thereto.

Closely resembling Article XXXIII of the GATT 1947pon which its
wording has been based, Article Xl does not giviy amembership
criteria, “terms to be agreed” and the procedurentgotiation. In other
words, it does not identify any concrete steps thaes it provide any
advice when it comes to the procedures to be useadgotiating the
terms of accession. The deficit of Article XII redmg clear guidelines
on how new members may join the WTO and the “tetonbe agreed”
opens door for burdensome accession experi€nce.

Taking such a challenge into consideration, the WMH@&mbers have
committed themselves by the Doha Ministerial Deatlan to “facilitate

and accelerate” the accession process of LDCs wihedulted in

guidelines for the accession of LDCs that was apmdoy the General
Council Decision in 200%'

As far asfacilitation of the accession proceissconcerned, Section Il of
the 2002 LDC Accession Guidelines stipulates theffofts shall
continue to be made, in line with information teclongy means and
developments, including in LDCs themselves, to dkpedocumentation
exchange and streamline accession procedures f@sltb make them
more effective and efficient, and less onerous.islargued, however,
that the generality of this clause made the LDGleasion process
burdensome, prolonged and demandthg.

With a view to further simplifying the accessioropess for LDCs, the
2012 Addendum to the 2002 LDC Accession Guidelijpesagraph 14)
prescribes that “[m]embers shall refrain from rewpg the accession
package once negotiations have been completed andolaated

13 Ratnakar Adhikari and Navin DahalDCs’ Accession to the WTO: Learning from
the Cases of Nepal, Cambodia and VanpéBouth Asia Watch on Trade, Economics
& Environment, Kathmandu, Nepal), p5: http://www:ngls.org/SAWTEE.doc. <Last
visited 12 March 2015>.

4 WTO (2002),Guidelines for Accession of Least Developed CoesytWT/L/508: at
https://www.wto.org/english/thewto_e/acc_e/cbtangkex4_e.doc. <Visited 26 March
2015>.

15 Bienen,Supranote 7, p14
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schedules circulated for verification at the legélthe Working Party.”
Moreover, paragraph 17 stipulates for “periodidatiaes under the aegis
of the Sub-Committee on LDCs with a view to deepgnithe
understanding of issues relating to LDC accessasnwell as to finding
ways to address any difficulties encountered by dbeeding LDCs”
which could be taken as a potentially powerful tool

Furthermore, section IV of the 2002 Guidelines priégs fortechnical
assistancehat should be provided by the WTO members asviai

[e]ffective and broad-based technical cooperatiand
capacity building measures shall be provided, on a
priority basis, to cover all stages of the accesgioocess,
i.e. from the preparation of documentation to tlettisg

up of the legislative infrastructure and enforcemen
mechanisms, considering the high costs involved tand
enable the acceding LDC to benefit from and compllg
WTO rights and obligation¥.

In addition, paragraph 22 of the 2012 Addendumh® 2002 Guidelines
states that:

[tthe WTO Secretariat shall draw up technical atsnce
framework plans, based on inputs from the acceding
LDCs, aiming at greater coordination and effective
delivery of technical assistance at all stages bé t
process, making optimal use of existing facilitid$e
technical assistance framework plans will be demand
driven and will be adjusted over time to reflecaes in
acceding LDCs’ need¥.

Acceded LDCs obtained limited supports, during rtheegotiation
process, which was crucial to their negotiations. iRstance, technical
advice was given to Cambodian negotiators by groupxperts from

% WTO, Guidelines for Accession of Least Developed Coesi2002)WT/L/508: at
https://www.wto.org/english/thewto_e/acc_e/cbtaneex4_e.doc (last visited 26 March
2015).

"WTO (2012), Accession of Least-Developed Countretdendum WT/L/508/Add. 1.
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UNCTAD.*® Other bilateral and multilateral donors also pded help to
the Cambodian government in conducting its accessiegotiations?

Nepal also received technical assistance from UNBéhIding support
in the preparation of negotiating documents, bnoddinegotiating
capacity and promoting public awareness of the Wiié@nbershig®

2.2 PHASES OF WTO ACCESSION PROCESS

Procedures of accession to the WTO comprise foasgsh In the first
phase, a state or customs territory wishing to gebmits a formal
written request to the WTO Director-General, whertltirculates the
request to all WTO membef§The WTO General Council considers the
request and establishes a Working Party to closetgmine the
application that is open to all interested WTO mersff The applicant
then submits to the Working Party a detailed memawan on its foreign
trade regime, describing, among other things, dsnemy, economic
policies, domestic and international trade regafeti and intellectual
property policie$?

In the second phase, the Working Party members isutamitten
guestions to the applicant to clarify featurestsfforeign trade regime.
After all necessary background information has bedtained; the
Working Party starts meetings to focus on issuesingbnsistency
between the applicant’s international and domesade policies and
laws and the WTO rules and lafs.

18 Heike Baumiiller,et alMaking WTO Membership Work for Least-developed
Countries: Lessons from Nepal and Cambodiaternational Institute for Sustainable
Developmen2008), p5.
19 Ibid.
20 |pid.
ZWTO Accession Explanation: How to become a memliethe WTO: http://
\Zf\zlww.vvto.orq/enqlish/thevvto elacc_e/acces_e.htmitedsl2 March 2015>.

Ibid.
% Ratnakar Adhikar, Navin Dahal and Manisha Pradhan&nsuring Development-
Supportive Accession of LDCs to the WTO: Lessams Kepal (SAWTEE2008), p25.
 WTO SecretariatAccession to the World Trade OrganizatidProcedures for
Negotiations under Article XIIWT/ACC/1: http://www.wto.org <visited 12 March
2015>.
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In the third phase, an intensive multilateral aidtéral negotiation on
the terms of accession goes on. The multilatergbtiations focus on the
compliance with the WTO rules and disciplines white bilateral
negotiations each member of working party negtiatgh the acceding
country on the specific market access commitm&nie result of the
negotiations is “the accession package” consisbhghe Report of
Working Party, the goods and services scheduled, tha accession
protocol?® The Working Party has the responsibility of detieing the
terms of accession and incorporating them in atdRabtocol of
Accession, which is submitted to the General CdiMuiisterial
Conferencé!

The final phase of accession process involves dgsion”. Once the
final package, consisting of the report, protoaad &ists of commitments
is presented to the WTO General Council or the darial Conference
and a two-thirds majority of WTO members vote indiar, the applicant
is free to sign the protocol and to accede to tiyamisatiort In most
cases, the country’'s own parliament or legislathes to ratify the
agreement before membership is complete.

% |bid.

28 |pid.

27 |bid.

 WTO Accession Explanation: How to become a membierthe WTO:
http://www.wto.org/english/thewto_e/acc_e/accesne.kvisited 12 March 2015>.
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Table 1: WTO Accession Procedufés

Step Procedure

1. The applicant sends a communication to the reGeneral of the
WTO indicating its desire to accede to the WTO untticle XII.

The communication is circulated to all WTO Members.

3. A Working Party (WP) is established and a Claaspn is appointed.

4, The WTO Secretariat informs the applicant aboutpiteeedures to be
followed.

5. The applicant submits a Memorandum on its Farfitade Regime
for circulation to all WTO Members.

6. The WTO Secretariat checks the consistency of tlembdtandum
with the outline format (Annex 1) and informs thppéicant and the
members of the WP of its views.

7. WP members submit Acceding country submits initial offers on
guestions on the industrial tariffs, agricultural tariffs,
Memorandum and the | services offer, existing regime on
applicant answers. agricultural subsidies (ACC 4),

(Repeat if necessary). | descriptions of its services regime (ACQG
5) and provides checklists on Agreement
on Sanitary and Phytosanitary (SPS)
Measures, Technical Barriers to Trade
(TBT) (ACC 8) and Agreement on Trade
Related Aspects of Intellectual Property
Rights (TRIPS) (ACC 9).

8. The WP meets.

9. WP members submit and thq Bilateral negotiations between the
applicant answers more applicant and interested WP
guestions on the members on concessions and
Memorandum. commitments on market access for

10. The WP meets again. goods and services (as well as on the

11. Repeat steps 9 and 10 abqwether specific terms of accession) gre

% posh Raj Pandey, Ratnakar Adhikari and Swarnimlgyaljepal’s Accession to the
World Trade Organization: Case Study of Issues \Rele to Least Developed
Countries2014 (CDP Background Paper No. 23 ST/ESA/2014/2BA3 6.
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until 12. undertaken.

12.

The examination of the
Memorandum is complete.

13.

Terms and conditions Concessions and commitments |on
(including commitments to | market access for goods and services
observe WTO rules and (as well as on the other specific terms
disciplines upon accession a| of accession) are agreed.
transitional periods required {
make any legislative or
structural changes necessary
to implement these
commitments) are agreed.

14.

A WP Report is prepared. The Schedule of Concessions and
Commitments to GATT 1994 and the
Schedule of Specific Commitments
to the General Agreement on Trade
in Services (GATS) is prepared.

15.

A draft Decision and a draft Protocol of Acdgess (containing
commitments listed in the WP Report and the Scleedof
Concessions and Commitments to GATT 1994 and tinedide of
Specific Commitments to the GATS is prepared.

16.

The WP adopts the ‘accession package’.

17.

The General Council/Ministerial Conference apps the accessign
package.

18.

The applicant formally submits the instrument dification of the
accession package.

19.

The applicant notifies the WTO Secretariatoformal acceptance.

20.

30 days after step 19, the applicant becomes a Meaitlihe WTO.

Throughout these procedures, the burden is ongpkcant to satisfy the
demands of existing WTO members. As a result, tHEOWAccession
process becomes very costly and complex; that tAEOVéccession
process is taking longer and longer time to comeplétat joining the
WTO includes commitments that go beyond the UrugirRgund
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agreements; and that the WTO accession process littkee account of
the specific circumstances of applicant countrietheir needs for special
and differential treatmerif. The basic problem is that the terms of WTO
accession are not well defined in the WTO legahiavork.

3. EXPERIENCES OF LDCs ACCEDED TO THE WTO
3.1 DURATION OF ACCESSION PROCESS

Although the WTO members agreed “to facilitate aadcelerate
negotiations with acceding LDCs” at the 2001 Laurafhthe Doha
Round of trade negotiatiofi$,the accession process of acceded LDCs
was not much shorter than that of other countriesniy because of
capacity constraints and lengthy process in praogedvith the
negotiations? There is a clear tendency towards longer accession
negotiations® The seven LDC accessions have taken slightly longe
ranging from 8.7 years (Cape Verde) to 17.2 yesenatu)*® In the
case of Cambodia, the accession process (from capph to full
membership) lasted about 10 years while Nepal ©teipns (from re-
application) took a little over eight years.Moreover, Republic of
Yemen had to wait 14 years (from April 2000 to J@@44) to become
the WTO membet®

Bienen argues that “[tlhe trend towards longer ssiom negotiations
have been explained by an observation that demaratie by WTO
members have become stronger and accession ceurggardless of

%0 Simon Evenett and Carlos Primo BraydJO Accession: Lessons from Experience
(the World Bank Group, Trade Note 22 2005) p2: wwarldbank.org. <visited 12
March 2015>.
31 Doha Ministerial Declaration, para. 42, (2001).
32 Heike Baumiiller, Ratnakar Adhikari and Navin Daldhking WTO Membership
Work for Least-developed Countries: Lessons fropaNand Cambodia(International
Institute for Sustainable Development 2008), p10.
% 1t has taken the 31 acceded countries 9.6 yeans fhe formal request to become a
WTO Member; while accessions that have been coetplever the past ten years (i.e.
gjnce 2004) have lasted 13 years on aver&ggranote 7, p7.

Ibid.
% WTO Secretariat, information on current accessidnttp://www.wto.org/english/
ggewto elacc_e/completeacc_e.htm: <visited 12 Maodb>.

Ibid.
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their economic size have become more assertivediegathe level of
commitments they are willing to mak&”Moreover, he finds that
“accessions of LDCs tend to take longer becaus&VvdlD accessions
involve a vast range of highly complex technicauss which require
time to be negotiated, and especially so for coemtmwith limited

capacities.” Furthermore, “the scope of issuesemy by WTO

accession negotiations has expanded over ftifheTherefore, an
acceding LDC could negotiate harder by taking miomee amid the
complex negotiation issues and procedural chalenge

3.2. COMMITMENTS OF ACCEDED LDCs
3.2.1 Tariff Bindings Trade in Goods

Despite WTO Members’ agreement to “exercise ra#tran seeking
concessions and commitments on trade in goods andcas from
acceding LDCs®, acceded LDCs were asked to make concessions that
not only are beyond their capacities and stageewEldpment but also
beyond the WTO requiremerits.For instance, Nepal bound its tariff
rates at 42% for agricultural products and 24%ridustrial goods while
Cambodia maintained only 28.1% for agriculturaldarcts and 17.7%
for non agricultural goods. The two countries hawene of the lowest
average bound rates among the LDCs at 26% and &8pectively*!
Likewise, Cambodia’s maximum duty of 60% is oneéhaf lowest among
the LDCs. In contrast, most developed countried siscthe EU (264%),
USA (350%) and Japan (958%) have reserved the taylapply high
tariffs on some product$.Besides, Nepal and Cambodia agreed to bind
the vast majority of their tariff lines at 99.4%dati00% respectively.
Quite the opposite, while over half of the LDCs é&awund less than

3" Supranote 7, p7
%8 Ibid.
% WTO (2002), Guidelines for Accession of Least Developed Coes2005
WT/L/508: at https://www.wto.org/english/thewto_ecae/cbt...e/annex4_e.doc. (last
visited 26 March 2015).
0 Bau MullerSupranote 18, p6.
41
Ibid.
2 |bid.

136



Joornaalii Seeraa Oromiaa [Jil.4, Lakk. 1] Oromia Law Journal [Vol.4, No.1]

50% of their tariff lines, only nine incumbent LDGave a 100% binding
coverage’?

Although Nepal wanted to create a policy space gootecting the

agricultural sector, should the need arises, bydibm tariffs on

agricultural products at an average of 60%, theelbged member
countries opposed such a proposal and Nepal wasdoto bind its

average tariff at 42% on the agricultural seéfoEven so, Nepal was
successful in keeping bound tariffs both for adtime and non-
agriculture products at relatively high rates amaintained policy space
through substantial “water” in its tariffs, comparéo other acceding
LDCs Table 2 shows the extensive market access commisnmeade
by recently acceded LDCs during accession to th©OWT

Table 2: Simple average, maximum and minimum bouandfs of
acceded LDCs (%)

Acceded LDCs Agricultural Non-agricultural All goods - All goods- Maximum
goods- average goods- average | Average final final bound
final bound tariffs | final bound tariffs bound Tariff
tariffs
Nepal 415 23.7 26.0 100.0
Cambodia 28.1 17.7 19.0 60.0
Cape Verde 19.3 15.2 15.8 55.0
Samoa 25.8 20.4 211 100.0
Vanuatu 43.6 39.1 39.7 210.0
Lao PDR 19.3 18.7 18.8 90.0
Average LDCs | 29.6 225 23.4 119.2
Average of original LDCs WTO Members 151
3 bid.

*4 Adhikar, Sipra note 23, p5.

> Pierre Sauvé‘Economic Impact and Social Adjustment Costs ofession to the
World Trade Organization: Cambodia and NepAbia-Pacific Trade and Investment
Review (2001), Vol. 1, No. 1, p29.

“¢ Bienen,Supranote 7.
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Compared to those of the original LDC members, damitments of
the newly acceded LDCs to the WTO are broader arebel’ For
instance, while Solomon Islands bound its averagewature tariffs at
more than five times, Bangladesh and Tanzania ltidsame at more
than ten times their applied rat&sAlthough the gap between applied
and bound tariffs in the non-agriculture sectdower for Bangladesh, it
is high for Tanzania and Solomon Islafd©n the other hand, binding
coverage is high for Solomon Islands (100 per cemy low for
Bangladesh (15.5 per cent), which shows a tradéetfiieen the level of
bound tariff and the binding coverage (see tahle 3)

Table 3: Bound and Applied Tariffs of Three LDCsyfding Members
of WTO§°

Bangladesh | 192 17.6 100 34.4 14.3 2.6
Solomon 72.7 14.8 100 79.4 9.2 100
Islands

Tanzania 120 19.9 100 120 115 0.2

4" Raj pandey etaBupranote 29.
48 1.
Ibid.
“9bid.
01d. p24.
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3.2.2. Transition Periods

Acceded countries negotiate for transition pericalsmplement their
accession commitments and membership duties. Btanoe, “30% of
bound tariff lines are set at a higher rate uparession and then reduced
over a transition perio?* However, with the exception of Nepal and
Cape Verde, acceded LDCs have negotiated transpiemods for
reducing bound tariffs only for a limited number foducts. In this
respect, Cambodia, Samoa, Vanuatu and Lao PDR theed for less
than 100 tariff lines (out of more than 5,000) hessaof relatively high
final binding overhang which does not require reaunc of applied
tariffs.>* The acceded LDCs also committed to a gradual teduof
bound tariffs negotiated transition periods randgnogn 3 to 10 years.

On the other hand, other non LDCs acceded to th©\Wadve negotiated
better transition periods. For instance, Panamantaiaed 14 years of
transition period while Vietnam succeeded in nedotg 12 years of
transition period.

Table 4: Use of transition periods of acceded LEFCs

Country No of bound tariff No of tariff lines | Share of tariff lines Length of
Lines with transition with transition transition period
(years)
Nepal 5,305 4,908 93% 9
Cambodia 6,823 4 0% 7
Cape Verde 5,794 3,538 61% 10
Samoa 7,694 26 0% 10
Vanuatu 5,060 98 2% 3
Lao PDR 10,694 48 0% 10
Average 6,895 1,437 26% 8.17
LDCs

*1 Bienen,Supranote 7, p19.
%2 |bid.
%3 Bienen, ICl, Supraote 7, p19.
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Moreover, these countries made commitments to erthat any changes
made in their laws, regulations and practices wowltresult in a lesser
degree of consistency with the provisions of reté\agreements and to
implement the agreements progressivély.

3.2.3. Commitments on Trade in Services

In the area of services and investment, the accéd¥ds’ accession
packages are also described as overly extensivg@rededentedly, these
countries made excessive commitments to liberdliade in services,
opening up all of the 11 service sectors underWWigD classification,
some fully and others partially and with transitip@riods (including 70
sub-sectors in Nepal and 74 sub-sectors in Camptdidowever,
Bangladesh, also a LDC WTO founding member, libzedl only two
sectors and 11 sub-sectdfs.

Acceded LDCs did not put significant limitatiorfs.

The sectoral coverage and depth of commitmentseaset
countries’ schedules of commitments reflect thesiré to
utilize service commitments for overall economic
development and trade promotion. Their commitmargs

in sectors that could contribute to improving theality
and efficiency of the services required by businassh as
accounting, banking, insurance, management comgplti
telecommunications and transport services. In aolaljt
the commitments include sectors which contribute to
developing skills required for a modern, knowledge
economy (such as education, computer and related
services) and also sectors which help improve heatid
environment condition®.

Cambodia, Cape Verde and Nepal allowed land leasefdreign
investors and limited the employment of foreignioals to intra-

>4 Raj pandey, etaBupranote 29, p24.
%> Baumuller,etalSupranote 18, p7.
%% |bid.

" Raj pandey, etaSupranote 29, p24
%8 |bid.
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corporate transferees like executives, managersspadialists® Nepal
was asked to open all services sectors in whiblastmade commitment
for 100% equity participation by foreigners witharperiod of five years.
Fortunately, it has succeeded in reducing foreigoitg participation
only up to 80% through active involvement of theceoof stakeholders
and the firm stand of its negotiatSfswhereby the Nepali nationals and
domestic investors must participate as a precamdfor the commercial
presence of foreign service-providers in the caqurtinlike Cambodia,
which unbound subsidies, Nepal has reserved selssatid tax benefits
to wholly nationally-owned enterprises with a vigw maintaining a
policy space that enables it to encourage domsstidce provideré® In
addition, Nepal's schedule recognizes a specialnifesgnce of
environmental protection in which foreign investare required to meet
environmental standards.

Although Nepal made better commitment than otherCEDlike
Cambodia with respect to market access, natiopatrtrent and sectoral
regulations other than education, health and ré&oreaservices;
commitment of Nepal is generally ten times higheant that of
Bangladesh which made commitments only in communication and
tourism?®?

While the commitments of acceded LDCs’ cover allirfonodes of
supply®® original LDC members such as Bangladesh, Tanzanik
Solomon Islands made very limited commitments. FHostance,
Bangladesh made commitments only in telecommuioiesfiand five-
star hotels and lodging services; Tanzania comdibigly in hotels of
four-stars and abov8. Bangladesh also retained the right to restrict

% bid.

% bid.

®LWTO, “Report of the Working Party on the AccessadrNepal: Schedule of Specific
Commitments in Services (2003e).” WT/ACC/NPL/16/A2d

62 Raj Pandey, eta§upranote 29.

%3 d., Raj pandey etal, p25.

% Pierre Sauvé, Economic Impact and Social Adjustment Costs of gsior to the
World Trade Organization: Cambodia and NepaAsia-Pacific Trade and Investment
Review, (April 2000) Vol. 1, No. 1, p30.

% |bid.
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employment of foreign natural persons and to ligoiternment subsidies
and tax benefits to domestic service providerssis¢hedule&

Table 5: GATS Commitment Indéx

Sectors Nepal Cambodia Bangladesh
Overall Index 33.34 49.08 3.36
Market Access 29.19 43.68 2.24
National Treatment 37.49 54.48 4.47
Business Services 30.32 31.58 0.00
Communication services 15.68 47.35 26.68
Construction/engineering | 14.73 50.00 0.00
services

Distribution services 54.45 66.09 0.00
Educational services 40.76 32.61 0.00
Environmental services 68.75 75.00 0.00
Financial services 47.58 64.29 0.00
Health/social services 25.53 23.40 0.00
Tourism/ travel services 66.73 69.12 33.09
Recreational/ cultural services28.65 0.00 0.00
Transport services 13.25 25.29 0.00
Other Services 0.00 0.00 0.00

Much commitment was made by the acceded LDCs inerddi.e.,
commercial presence, which is considered most fagignt by WTO
members?® Besides, they liberalized commitments in mode 2,
consumption abroad, without any limitations foritleitizens consuming
services (Vanuatu: 75; Nepal: 77; Lao PDR: 79; Sangd; Cambodia:
89; and Cape Verde: 109).

% Raj pandey etaBupranote 29, p25.
57 Ibid.

% Beinen,Supranote 7, p 22.

% Ibid.

142



Joornaalii Seeraa Oromiaa [Jil.4, Lakk. 1] Oromia Law Journal [Vol.4, No.1]

Bienen identifies the following conditions applibg acceded LDCs to
mode 3 entry”

* Economic needs tests;

» Conditions on the legal form of investments;
» Limitations on foreign ownership;

e Minimum investment thresholds;

» Conditions on recruitment of local staff;

* Requirements for joint ventures; and

» Phased or gradual opening of a sub-sector.

The main challenge faced LDCs was lack of regutatitor all sectors
which forced countries like Cambodia to leave sett@s unbound
“until related laws and regulations are establisHéd

3.2.4. Trade Related Aspects of Intellectual Property Rigts
(TRIPS)

In relation to the TRIPS agreement, LDCs were megluio undertake
many obligations which are far beyond not only ttiparticular capacities
and needs but also beyond the requirement of WbOinstance, as part
of its action plan for implementing the TRIPS Agremnt, Cambodia
agreed to join the International Convention for tmtection of New
Varieties of Plants (UPOVY

However, the agreement leaves it up to its memtoedecide how they
would like to protect plant varieties, be it thrbupgatents, aui generis
system (which could, but does not necessarily haviee UPOV) or a
combination of both (Article 27.3b). For the purpax flexibility, some
countries opted to develop their own systems fgdiiat UPOV did not
provide sufficient flexibility to ensure protectiaf the rights of farmers
to freely save, re-use and exchange sétdRequiring Cambodia to

©bid.
" bid.
2 Nguyen (2008)VTO Accession at Angost? Examining the Use of WTO-Plus and
WTO-Minus bligations For Least-Developed Countrypligants: at http://www
.7t3emple.edu/Iaw/ticIi/ticIi22—1Nquven.pdf. <visite® March 2015>.

Ibid.
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accede to UPOV agreement has been considered a"yd® provision
since the General Council stated that being a sign#o the Plurilateral
Agreements should not be imposed as a conditiomembershig? In
the case of Nepal, this requirement was droppethatlast minute
following intensive lobbying efforts by Nepaleseitsociety groups?

3.2.5. Special and Differential Treatment

The WTO agreements recognise the specific tradeelogment and

financial needs of including LDCs. As per the 2002C Accession

Guidelines, both acceding and acceded LDCs arékitpr special and

differential treatments starting from date of themembership. The
Guidelines provide that “special and differentiadatment, as set out in
the Multilateral Trade Agreements, Ministerial D®ons, and other
relevant WTO legal instruments, shall be applicatdeall acceding

LDCs, from the date of entry into force of theispective Protocols of
Accession™® Before the adoption of the LDC Accession Guidejne
countries were not entitled to any special andedtfitial treatments
under the terms of Article Xll of the Marrakesh wainigave rise to the
following challenges:

[n]egotiations must continue untii WTO members are
satisfied that no further concessions are possihie;
matter the size of the applicant, bilateral negttias
could be protracted unless the applicant quickipaaxes
the vast bulk of the standardised demands of the
(primarily large) WTO members; and although each
accession is considered on its own merits, andetigrin
legal terms, no setting of precedents, WTO Memaess
concerned about precedence in the sense that, wdrate

" bid.

> Ibid.

* WTO (2002),Guidelines for Accession of Least Developed CoesytWT/L/508: at
https://www.wto.org/english/thewto _e/acc_e/cbtanskex4 e.doc. <Visited 26 March
2015>.

144



Joornaalii Seeraa Oromiaa [Jil.4, Lakk. 1] Oromia Law Journal [Vol.4, No.1]

leniency is granted to one acceding country mightibed
as an argument by other acceding countries I4ter.

Pursuant to the 2002 Guidelines:

WTO Members shall exercise restraint in seeking
concessions and commitments on trade in goods and
services from acceding LDCs, taking into accourg th
levels of concessions and commitments undertaken by
existing WTO LDC Members. ... Acceding LDCs shall
offer access through reasonable concessions and
commitments on trade in goods and services
commensurate with their individual development,
financial and trade needs... Transitional periods/
transitional arrangements foreseen under specifiEtON
Agreements, to enable acceding LDCs to effectively
implement commitments and obligations, shall betga

in accession negotiations taking into account irmlial
development, financial and trade neéfis.

Despite the decisions of the WTO in 20082he cases of acceded LDCs
show that the promises were not put into practicethis respect,
although LDCs are not required to undertake anyggoin commitments
with respect to agricultural export subsidies uniier WTO Agreement
on Agriculture®® Cambodia was forced to bind its agricultural expor
subsidies at zero, a commitment that no originaCLitas been required
to make®! With reference to this specific provision, Camtaodpposed
the deprivation of its ability to utilize domesggport subsidies in order

" Beinen,Supranote 7, p28.

8 WTO, Guidelines for Accession of Least Developed Coemt(2002), p.2-3.
WT/L/508: at https://www.wto.org/english/thewto_et¢ae/cbt...e/annex4 e.doc.
<Visited 26 March 2015>.

 Ipid.

8Agreement on Agriculture, Marrakesh Agreemnt Esshiig the World Trade
Organization (1994), Annex 1A, Legal Instrumentssiies of the Uruguay Round, 33
[.L.M. 1125, Art. 15 (2).

81 Adhikari, Ratnakar/Dahal, Navil,DCs’ Accession to the WTO: Learning from the
Cases of Nepal, Cambodia and Vanydt§iathmandu: South Asia Watch on Trade,
Economics & Environment (SAWTEE), 2003).
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to support its agricultural industf§. The Working Party has been
criticized for failing to grant the benefits favbia to LDCs under the
Agreement since much of Cambodia’s future econodaeelopment

revolves around strengthening this induéfry.

In addition, most of the acceded LDCs were forced rhake
commitments considered as excessive relative ot status>*With
regard to pharmaceutical patents, the 2001 DohdaBxion on the
TRIPS Agreement and Public Health states that LO&nbers would be
allowed until January 1, 2016 to implement or apgegtions 5 and 7 of
Part Il of the TRIPS Agreemefit.However, Cambodia was asked to
adhere to a January 1, 2007 deadline for compliemtiee entire TRIPS
Agreement® Before arriving at this date, Cambodia had oriyna
requested a transition period for TRIPS compliatied would expire in
2009%7

Similarly, although the TRIPS Agreement providesnsition period for
LDCs, Nepal was asked to implement the most fawburations and
national treatment provisions contained in the TRWRgreement right
from the date of accessiéh.

4. IMPLEMENTATION OF WTO ACCESSION
COMMITMENTS

WTO Members (including newly acceded LDCs) are eigud to
implement their accession commitments includinguotion of applied
tariffs, the opening of services, and/ or changesragulation and
administrative practices in accordance with theotaged transition

8 Celine Charveriat & Mary Kirkbride (2003;ambodia’s Accession to the WTO: How
the Law of the Jungle is Applied to One of the WsrPoorest Countries(OXFAM
London, U.K): _http://www.oxfam.org.uk/what we do/ere we_work /cambodia/
downloads/Cambodia_accession_facts_final_Aug2Xkpdstt visited 11 March 2015>.
8 Nguyen, supra note 72.

* Ibid.

% bid.

% bid.

8 bid.

8adhikar, etal, Supraote 23.
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periods® Violation of membership duties and accession camenits
constitute legal responsibilities under the WTO’'ssdite Settlement
Body*°

The acceded LDCs undertook to implement ambitiegsslative reform
plans. For instance, Cambodia dedicated to passssdhan 47 laws and
regulations by 2007 while Nepal was to enact 10 rlaws and
regulations and amend 25 existing laws and reguisi However, both
countries could not perform these plans at thedidbd time. Cambodia
had adopted just only 24 of the 47 laws and reguiatwhile Nepal had
enacted three of the 10 new laws and adopted eijhthe 25
amendments by the end of 208 Particularly, while Nepal lacks proper
regulatory mechanisms in most of the services sestofar, none of
GATS-related regulations have been adopted in CdiaBd

Chea and Sok (2005) found that:

The challenges facing Cambodia are two fold: emagti
all necessary reform legislation for membershiptime
and carrying it out. As part of its accession te WTO,
Cambodia has made a large number of commitments in
legal and judicial system reforms, including the
enforcement of the rule of law and the establishroéma
specialized commercial court. [...] Forty-seven |aavsd
regulations are needed to fulfil WTO membership
requirements. Fourteen laws and regulations haveaaly
been adopted, while the other thirty-three are égplassed
within the next two years. [...] The schedule impdkes
passing of more than two laws and sets of reguiatjoer
legislative working month. On past experience, hare
the Cambodian parliament is not likely to meet the

8 Bienen,Supranote 7, p 33.
0 |bid.
1 Baumuller, etalSupranote 18.
92 i
Ibid.
% Ibid.
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deadline; it has, on average, taken three monthadipt
a piece of legislation?

Although Cape Verde agreed to enact legislatiorcwstoms valuation
prior to its accession to the WO it could not fully implement this
commitment within the transition period agreed (Zears) and forced to
renegotiate with members and the Secretariat irchwhiwas granted a
waiver for a year?

Several factors are believed to cause the delajmwing the accession,
the impetus to implement WTO-related reforms desadaquickly
because outside pressure for reform declined #gnifly since there is
no an international monitoring mechanism and comsece for not
fulfilling accession commitment¥. Furthermore, the progress was
critically impeded due to limited capacities to framplement and
enforce the laws and regulations and set up andcageathe necessary
institutions?® Multilateral and bilateral technical assistancdivitees
have not been sufficiently comprehensive and effeaven though they
have happened after the countries’ accessibiiae other challenge has
been lack of coordination among the different dendfor instance,
bilateral donors have tended to fund activitieseldasn their national
interests, such as to develop specific laws thaewsdten drafted by
foreign experts based on model laws from the docountries:®
Moreover, assistance has not been uniformly disgkedtdb among
beneficiaries. Much of the assistance was direttethe ministries of

% Samnang Chea and Hach Sok, (20@Ambodia’s Accession to the WTO: ‘Fast
Track’ Accession by a Least Developed Country”, i@allagher, Peter/Low,
Patrick/Stoler, Andrew L (eds.Managing the Challenges of WTO Participation, 45
Case Studies, (WTO/Cambridge UP, Case Studitt®.t/www.wto.org/english/rese/
booksp_e/casestudies_e/case8_e.htm <visited 1ch\2@15>.

% Full implementation of the Agreement on Customsusiion would start from 1
January 2011 (2.5 years after accession).

% Bienen,Supranote 7, p33.

° Baumuller, etalSupranote 18

% |bid.

% bid.

19d. p8.
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trade and finance of the countries while assistancether ministries
remained inadequaté!

Generally, the technical assistance that the LD&Leived after WTO
membership has been inadequate. In particularstasse has been
lacking to help address constraints that prevemt ¢buntries from
benefiting from WTO membership. As a result, WTOnmbership has
not helped achieve key policy objectives relatedtrade, i.e. trade
diversification and expansidfi*

5. SUMMARY AND LESSONS FOR ETHIOPIA

The preceding sections show that the LDCs recewiteded to the WTO
made broader and deeper commitments comparedge tidhe original
LDC members. Their accession packages are generligted from the
letter and purposes of the General Council Guidslion the accession of
LDCs. They were forced to accept more onerous teimsegotiations
which go beyond their specific capacities and euwbte WTO
requirements. These countries also faced varietghaflenges in the
course of their accession to the WTO due to ladledfinical assistances
and capacity to negotiate. It is expected thatdpili and other acceding
LDCs may also face challenges similar to whichdheeded LDCs had
already encountered.

The following lessons could be drawn based on xpergences of LDCs
in their accession process, negotiations and imgheation of
commitments:

1. Acceded LDCs had to pass through complex stepsuaith the
WTO members committed to simplify and streamlines th
negotiation process for LDCs. Furthermore, they edac
challenges mainly because of imposition of strieindnds from
the developed WTO Members in the phase of bilateral
negotiations.

1% Ihig.
192 |pid.
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2. The instances of commitments which the acceded L€se
requested to make clearly show the tendency ofdéweloped
members to impose WTO+ conditions on LDCs. Theyewer
asked to make commitments that are not propor#otattheir
level of economic development, capacity, trade &nencial
needs. Their commitments are more onerous tharotigaal
LDC members as well as developing and developedtopu
members. This shows that the WTO accession praosgsswer
based and one-sided.

3. Since the technical assistance that the accededsLi@Ceived
after WTO membership was inadequate, they facellieciyes to
implement their accession commitments and to reapefis
from their WTO membership, particularly in realigirtrade
diversification and expansidfi® Thus, it is learnt that technical
assistance is vital not only in the process of sgio@ but also to
implement accession commitments so as to enablesltB&p the
benefits of WTO membership.

4. While countries like Cambodia agreed to accept more
burdensome terms, Nepal was able to negotiatevalatmore
favorable terms of accession. Nepal was more ssftdethan
other LDCs because of the technical assistaneedived during
the accession process and chiefly due to stakehpétécipation
in the negotiation process. Thus, it is learnt tpeaticipation of
stakeholders in the accession process is useé#de the bargain
against demands of the existing WTO members.

5. There should be some form of supervision in a agumbd
implement the commitments made at the WTO as the
implementation of the accession commitments hamatication
on the credibility of the domestic policy regimeisl important to
set a new deadline as soon as the time limit f@rettecution of a
certain commitment expire$?

6. As part of WTO accession, ongoing commitment tddreeform
is essential at the post-accession stage. Howeheetrade reform

193 Baumuller, etalSupranote 18, p10.
104 Raj Pandey, etaSupranote 29, p29.
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agenda should be forsaken if it is apparent to comse
development objectives like industrial developmeand
protection of food security and livelihod®.

7. In addition to the implementation of WTO provisiorsd
agreements at domestic level, execution of ruleancbments
sometimes requires legislative changes or the amomif new
laws and regulations in areas where domestic chiyalis
insufficient. Given the significance of commitmepts rules and
disciplines for LDCs joined the WTO and short tiina periods
for the implementation of strictly difficult and rtifarious rules
of some WTO agreements, Ethiopia is expected testw
required changes or development of new regulatidtesly
launch of the implementation process and identiicaof the
regulatory changes and development of a comprerensgal
action plan is necessat$’

6. RECOMMENDATIONS

Ethiopia should not sprint to join the WTO by adoegp onerous
commitments that may be requested by the existifigWhembers. It
should negotiate more favorable terms in line with development
objectives and the potential benefits of the mestipr

It should, in particular:

a) ensure that tariffs are bound at a higher rate tharexisting applied
rates;

b) negotiate for a transition period to implement @sg@ncommitments;

c) maintain flexibility in tariff and domestic suppoand subsidy for
agriculture like Nepal;

d) negotiate to make use of the flexibility under GA#Sopen fewer
sectors with limitations and conditions in line kwits development
situation and implementation capacities. In so goih should not
repeat mistakes that most acceded LDCs committed by

195 | pid.
1% Bjenen,Supranote 7, p38.
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f)

unconditionally accepting what was requested by ittr@umbent
powerful members; and

make use of the available support. This necessitt@tionalization
of assistance by setting up a comprehensive trald¢ed technical
assistance plan.

hold broader discussion on the implication of WT@mtership with
all relevant stakeholders including parliamentagjarbusiness
operators, researchers and civil society orgamizati

152



Joornaalii Seeraa Oromiaa [Jil.4, Lakk. 1] Oromia Law Journal [Vol.4, No.1]

THE CRIMINAL RESPONSIBILITY OF A PERSON WHO OWNS
A VEHICLE APPREHENDED TRANSPORTING ILLEGAL
COFFEE

Habtamu Bulti*
ABSTRACT

A person who owns a vehicle apprehended transpmpitiegal coffee is
punished by a fine of Birr 50,000 and an imprisontmef three to five
years under Article 15(6) of the Federal Coffee @uaControl and

Marketing Proclamation. The wording of the provisiand different
interpretation rules indicate that the crime is i or/and a vicarious
criminal liability offence that punishes a persoithout the need for
proving his guilty mind or guilty act. In practicejowever, it is
interpreted and applied inconsistently. Where socmets apply it as the
direct meaning of the provision suggests, othertsgpenalize an owner
of a vehicle apprehended transporting illegal ceffenly where he
carries out the illegal act personally. Furthermowrticle 23(6) of the
Oromia Coffee Quality Control and Marketing Proclation, which is
intended to facilitate the implementation of thesypous provision,
conveys indefinite meanings as to the criminal eesybility of a person
who owns a vehicle apprehended transporting illegaifee. Hence, it
further complicates the problem. Moreover, the BNs are

encroaching on the fundamental human rights and theform

application of the basic criminal principles in tle®untry. In view of
that, this article recommends that the Federal kkgure and Caffee
Oromia should reconsider the criminal responsigilaf a person who
owns a vehicle apprehended transporting illegalfemfand reset the
liability that goes with the spirit of the FDRE Caitution and the
Criminal Code.

*LL.B (Haramaya University), LL.M (Ethiopian CiviService University), Previously
served as a judge in Oromia, and presently seram@ Legal Researcher at Oromia
Justice Sector Professionals Training and Legal e®eb Institute; E-mail:
bashaane@gmail.com
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INTRODUCTION

Coffee trade, which creates extensive job oppatiiesifor Ethiopians
and massively supports the economy of the courdrizeavily affected
by coffee quality problems and unlawful transadioio reduce the
factors that hold-down the income derived from eeffrade, the Federal
Government of Ethiopia enacted Coffee Quality Cainéind Marketing
Proclamatior, RegulatioA and Directivé that aim at sufficiently
supplying quality and competitive coffee to thelglbmarket. Pursuant
to Article 12(4) of the Coffee Quality Control antlarketing
Proclamation (hereinafter called the Federal Cofeeclamation) any
person who owns a vehicle or his agent is resptngi ensure the
legality of coffee to be transported. Accordinglfy a vehicle is
apprehended transporting illegal coffetie owner of the vehicle or the
agent who failed to discharge the obligation isiglable. Imprecisely,
however, Article 15(6) of the Proclamation stipakatthat any person
who owns a vehicle apprehended transporting illegdfee shall be
penalized by fine and imprisonment. This provisfaits to clarify the
elements of the crime it establishes and the cistante under which a
person who owns a vehicle apprehended transpoiltegpl coffee is
made criminally liable. The imprecision of the pen made legal
practitioners interpret and apply the provision contradictory ways.
Some of them penalize a person who owns a vehipfgeaended
transporting illegal coffee without proving faultdhothers penalize only
where vehicle owners willfully or negligently allothieir vehicle engage
in illegal coffee transportation. The two differirfgcisions hold water
independently. Where the first stand goes in lifth wther provisions of
the proclamation and the circumstances under wihislas promulgated,

! Coffee Quality Control and Marketing Proclamatiéo. 602/2008.

2 Coffee Quality Control and Transaction, Council Mfinisters Regulation No.
159/2008.

% Coffee Quality Control and Transaction Directive.N/2009.

* The Federal and Oromia Coffee Proclamations dictlearly define the conditions
under which coffee under transportation becomegall. Different provisions of the
legislations, however, indicate that coffee undangportation that is not pre-inspected,
unsealed or licensed can be labeled as illegal one.
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the second one concurs straightforwardly with tbeaegal criminal law
principles enshrined in the FDRE Criminal Code.

Article 19(3) of the proclamation authorizes regibstates to issue laws
necessary for the implementation of the proclamatPursuant to this
authorization, (it can be argued that) Oromia RegliGtate promulgated
a Coffee Quality Control and Marketing Proclamati@irereinafter called
the Oromia Coffee Proclamation). Article 23(6) difetproclamation
establishes a criminal responsibility of an owner @ vehicle
apprehended transporting illegal coffee in ambiguomordings. It
connects the subject of the sentence (an ownewehile and a driver)
with a conjunctive ‘and’. But it puts the next camiverb in singular.
The subject-verb disagreement of the sentence thaderovision render
different and dissimilar meanings. All the possilsleanings of the
provision apparently stand inconsistent with Adidl5(6) of the Federal
Coffee proclamation.

Accordingly, this article assesses the meaninggliagtions and
significances of the criminal responsibility of @rpon who owns a
vehicle apprehended transporting illegal coffee eunithe Federal and
Oromia Coffee Proclamations. It also evaluates dbeformity of the
liability with the basic criminal law principles.

1. ILLEGAL COFFEE TRANSPORTATION AND AN OWNER
OF A VEHICLE: UNDER THE FEDERAL COFFEE
PROCLAMATION
1.1. THE MEANING OF THE PROVISION AGAINST
OTHER PROVISIONS OF THE PROCLAMATION

Article 15(6) of the Federal Coffee Proclamatioad® that any person
who owns a vehicle apprehended transporting illexgdfee, shall, in
addition to confiscation of the coffee, unless ghable with a greater
penalty as per any other relevant law, be penallaed fine of Birr
50,000 and an imprisonment of not less than threarsy but not
exceeding five years. Right from the start, thecler deals with the

® Proclamation Enacted to Decide Procedure of Co@eality Control and Coffee
Trade in Oromia, Proclamation No. 160/2010.
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criminal responsibility of a person who owns a wedhiapprehended
transporting illegal coffee: it does not mentiony aact he failed to
perform or a prohibited act he performed. Hence, itieaning of the
provision is somewhat ornate and it needs intesficet.

There are different rules of interpretation that ba used to elaborate the
meaning of a provision. Accordingly, the literallewf interpretation,
which is the most known one, provides that words aftatute must be
given their plain, ordinary, and literal meanfhgrhe ordinary and plain
meanings of the words are the representative dénimin of the
parliament. Where words of a statute are precisg® @mambiguous,
therefore, there is no room for interpretation.view of that, Article
15(6) of the Proclamation penalizes a person whushicle is
apprehended transporting illegal coffee without nieed for considering
his guilty mind or/and guilty act.

On its part, the golden interpretation rule prosideat words must be
given their plain, ordinary, and literal meaning fas as they do not
produce absurdity or an affront to public policJo mitigate some of the
potential harshness arising from the use of therdit rule of
interpretation, the golden rule provides that theanings of words may
be slightly modified to match with the rest of thastrument.
Accordingly, the plain meaning of Article 15(6) mot absurd. It gives
definite denotation that can be practically appked gives sense. It also
deters illegal coffee transaction and helps thentguto derive more
benefit from the lawful coffee marketing. Above, ak it is examined
below, the ordinary meaning of the provision, midstly, agrees with
the rest of the proclamation. Hence, it is moredalgto insist on the
plain meaning of the article even in accordancd \hie golden rule of
interpretation.

The purposive approach is another interpretatide that seeks the
meaning of a provision with the intention of givieffects to its general
purpose. It allows the court to look beyond theduay of the legislation

® Finch Emily and Stefan Fafinski, Legal Skills @rd University Press, 2007), p72.
" Ibid.
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to deduct parliament’s intention in enacting a ipatar provision® As
expressed in the preamble of the proclamation,icserfitly supplying
guality and competitive coffee to the global marikethe general purpose
of the proclamation. For adequately and sustainakporting coffee is
the primary goal, it can be argued that, illegaffem® transaction that
reduces and interrupts coffee supply to the globatket stands against
the general purpose of the proclamation. Moreotercontrol illegal
coffee transaction it is not enough to penalizevais and other
instigators who personally involve in the illegabffee transaction
leaving behind the owner of the vehicle -the infiti@l person and whose
hand is invisible. For that reasons it is logiaalargue that, it is more
fruitful and falls within the general purpose oétproclamation to punish
an owner of a vehicle apprehended transportingalleoffee.

Intrinsic system of interpretation, searching a nieg of a provision
within the context of the whole document, makes @amng of the
provision clearer. Article 15(4) of the Proclanoatipenalizes any person
who unlawfully or inappropriate manner transpontéfee by a fine of
Birr 50,000 and an imprisonment of not less thamehyears but not
exceeding five years. Accordingly, any person idolg an owner of a
vehicle who involves in the illegal coffee trangjation is answerable
under this article. In other words, Article 15(4)nshes an owner of a
vehicle who transports unlawful coffee by his védiar hires his vehicle
for such activity or supports the transportatiorsaie. For that reason, it
is logical to argue that Article 15(6) is includem serve other purpose
that is not covered by Article 15(4): a respongipimanates from one’s
own undertakings.

Correspondingly, the punishment that Article 15{djries is the same as
that established under Article 15(6) in imprisontreamd fine. It is logical
to argue that, had the legislature intended to lpgnan owner of a
vehicle who participates in the crime under thevimion in different
capacities other than the rest offenders, it wobile established
different punishments. It follows that Article 15(genalizes an owner of

8 Johnstone Quintin,An Evaluation of The Rules of Statutory Interprietst Kansas
Law Review (1954), Vol. 3, pl14.

157



Joornaalii Seeraa Oromiaa [Jil.4, Lakk. 1] Oromia Law Journal [Vol.4, No.1]

a vehicle who, at least, failed to control his wihifrom transporting
illegal coffee but not for his involvement in thense personally.

Article 12(3) of the proclamation provides that ttner of a vehicle
that sustained malfunctions or against which a ensncommitted while
transporting coffee is responsible to report thmmesammediately to a
concerned organ in the locality. A vehicle ownerymat always be the
driver of his vehicle to immediately witness thelimactioning of the
vehicle or the commission of a crime committed agiait. Similarly, he
may not be in a position to control his vehicle vehe leases rents out it
for long or short period of time. In all such cinestances, it is almost
impossible for him to immediately report the malftianing of the car or
the commission of a crime to a concerned orgaratgituat the place
where such happenings take place. It is somewhiavamd to make him
criminally responsible where he is not in the positto discharge the
obligation. To uphold the interest of the counttyttee cost of an owner
of a vehicle, the legislature intentionally mademhibear the
responsibility. In view of that, it is logical tague that the wording of
Article 12(3) also supports the direct meaning didde 15(6).

The Coffee Quality Control and Marketing Directivender section
6.3.2.4 puts that an owner of a vehicle that trartspcoffee is fully
responsible for the quality and amount of the eofiatil it is delivered to
the concerned organ at Ethiopian Commodity Exchamgat a port.
While a vehicle is under the control of a leaseéplthe quality or
amount of coffee it transports to Ethiopian Comnpdxchange or port
may be damaged on the way. In such circumstancesanly, the law
makes the owner answerable for the damage of th#eeco
notwithstanding that the vehicle is under the aantf the leaseholder.
This provision also indicates that the law pays mattention to the
guality and amount of coffee exported rather thHas gerson who uses
the vehicle. This civil responsibility also gives cdue that the law
calculatedly made a person criminally responsibterever his vehicle
apprehended transporting illegal coffee.

Similarly, Article 12(4) of the Proclamation stipiks that an owner of a
vehicle or his agent, before loading coffee, shaliify the coffee has
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been prepared for transportation in conformity wiltle requirements
provided by the law. As an agent is the represeetatf his principal the
provision also informs and obliges the owner ofehivle to load and
transport only lawful coffee. Where the obligatie not fulfilled it
makes him criminally responsible under Article 15(Bhis article also
establishes the idea that an owner of a vehicleetygpded transporting
illegal coffee is criminally responsible where haldd to fulfill the
obligation enshrined under Article 12(4).

1.2. THE APPLICATION OF THE PROVISION

Courts of the Oromia Region give various meaningarticle 15(6) and

implement it in contradictory manner. They are ity categorized
into three. The predominantly used meaning godiménwith the Article

23 of FDRE Criminal Code principle which establisltleat crime is only
completed when all its legal, material and morgtédlients are preseht.
Accordingly, the courts insist that an owner of ehigle is criminally

responsible and punished under Article 15(6) onherg he personally
participates in the illegal coffee transportationHis vehicle'® They also

support their argument by Article 12(4) of the Raotation that puts
obligation on an owner of a vehicle or his agenvedfy the legality of

coffee to be transported.

The provision puts obligation not only on the ownén vehicle but also
on the agent who has the opportunity to managevéhecle. So, an
owner of a vehicle should not be made always lialie courts also rule
in line of this argument. For example, Rublic Prosecutor vs. Rekik
Begashaw? the defendant was charged under Article 15(6) Her

vehicle was apprehended transporting illegal coff@de Public

Prosecutor did neither establish guilty mind noittg@act. The defendant

® Criminal Code of FDRE, Art 23(2). Article 57 ofatCriminal Code also provides that
a person is punished only where he has been fouiliy thereof under the law. The
latter article gives much emphasis on the impodaotmens reaamong the three
elements of a crime.

19 For example, see cases such as Piblisecutor vs. Hangasa Bitnd et.al, Gimbi
District Court, File No. 15811 (June 201Public Prosecutor vs. Bekele Gemechu
Dendi District Court, file No. 26881 (August 2012)

M Public prosecutor vs. Rakik Begashaw, West Wolleigh Court, File No. 19387
(August 2011)
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adduced a written agreement that shows she leagdtie car for chilli

(pepper) transportation. Finally, the court rulduatt Article 15(6)

punishes an owner of a vehicle who in one or otheolves in the

commission of the crime. Correspondingly, ublic Prosecutor vs.
Abebe Hail&® and Public Prosecutor vs. Negessa Bikilahe courts

ruled that an owner of a vehicle apprehended tatisg illegal coffee is

penalized only where he participates in the proaédssansporting the
coffee or supported the undertaking in one of gq@acities recognized in
the FDRE Criminal Code.

The second applicable meaning given to Article 13(@plies that an
owner of a vehicle apprehended transporting illegdfee is criminally
penalized whenever the vehicle is under his contihere a vehicle
apprehended transporting illegal coffee is noteéeftased or managed
by an agent, the owner is punishable under theigoov though he
participates not in the commission of the crime e reason that he
failed to control the vehicle). Many cases havenbdischarged pursuant
to this argument. For instance,Nturhusen Abdu vs. Public Prosecdfor
the defendant was charged under Article 15(6) lier teason that his
vehicle was apprehended transporting illegal coffeat he tried to
defend himself that he sold the car a year befoeecommission of the
crime. But the ownership title was not yet transgdrto the buyer.
Declining the defense, the High Court punished b fine and
imprisonment. The Appellate Court, Oromia Suprenmir© however,
reversed the decision and reasoned that the velWwatenot under his
control during the commission of the crime. A cdssweenPublic
Prosecutor vs Azmera Sinishawalso rendered in the same fashion. The
court reasoned that a defendant is answerable whére he failed to
discharge the responsibility enshrined under thaelpmation: looking
over the legality of the coffee to be transported.

2 pyblic prosecutor vs. Abebe HailBendi Woreda, File No 6824 (September 2012)
13 public prosecutor vs. Negessa Bikilendi Woreda, file No. 26823 (August 2012)

14 Nurhusen Abdu vs. public prosecytddromia Supreme Court, file No. 123260
(January 2012).

15 Public prosecutor vs. Azmera Sinishaviendi Woreda, file No. 12393 (August
2012).
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The third meaning given to the article states #raobwner of a vehicle
apprehended transporting illegal coffee is pendlghout the need to
establishing further elements or criteria asnens reaor/andactus reus
This stand goes in line with the straight and d#temeaning of the
provision. To cite an example, Public Prosecutor vs. Meri W/Yohanis
16 andPublic Prosecutor vs. Huseen ABlthe defendants were owners
of vehicles apprehended transporting illegal coff@déey adduced
evidences which showed that they did not only pigdite in the illegal
coffee transportation but also made agreements thehdrivers not to
transport the same in any circumstances. Withosuramg fault on the
part of the defendants with regards to commissroonaission, the courts
penalized them under Article 15(6) of the Proclaomatby fines and
imprisonments.  Supporters of this version of iotetation of the
provision argue that, pursuant to Article 3 of @@eminal Code, the
deviation of the provision from the general prineg of the Criminal
Code is acceptable. Graven also argues that fdreguseptions it is
possible to depart from the general principles k@ triminal law'®
Since, coffee plays crucial role in Ethiopian eaowo it is possible to
reason out that, it is acceptable to make the prmviexception to the
general principles of the Code with regardsnens reaandactrus reus
of the criminal elements.

1.3. IS ARTICLE 15 (6) OF THE PROCLAMATION A STRICT
OR VICARIOUS CRIMINAL LIABILITY?

In order for an accused to be foumgilty of a criminal offence,
according to the general principle of criminal la¥ve prosecution must
prove that the accused committine actus reusof the offence with the
appropriatemens reaHowever, there are two exceptions to this general
principle: the strict and vicarious criminal liaki#s® Strict criminal
liability is a liability for which guilty mind (nens rea does not have to

16 Public prosecutor vs. Meri W/Yoharasd et.al, Western Wollega High Court, file
No. 16360 (July 2010).

" Supra note 14.

18 philip Graven, An Introduction to Ethiopian Penalw (Oxford University Press,
1965),P12.

19 peter J. Henning and Neil P. Cohen, Mastering iBamLaw (Oxford University
Press, 2008), P73.

161



Joornaalii Seeraa Oromiaa [Jil.4, Lakk. 1] Oromia Law Journal [Vol.4, No.1]

be proven in relation to one or more elements caimy guilty acts™
According to this principle, a person will be coctedd even though he
was genuinely ignorant of one or more factors tmaide his acts or
omissions criminal. The defendants may not be ¢lépm any real way,
i.e. there is not even criminal negligence, thetiddameworthy level of
guilty mind.

Strict liabilities are created by statutes. Unfoetely, statutes are not
always clear enough in connoting crimes as stiadtillty offences: the
courts are left to decide for themselv&<ourts can penalize a person
without proving his guilty mind where the statutecassarily implies the
non-requirement of the same. The test of necessaljcation connotes
an implication that is compellingly clear. Such iamplication can be
found in the language used, the nature of the offethe mischief sought
to be prevented and any other circumstances whiely @assist in
determining what intention is properly to be atitdd to parliament
when creating the offené.Additionally, necessary implication may
arise not only from the statutory provision undariew but also from the
rules governing that provision to be deduced fraheoprovisions. As
the criminal responsibility of an owner of a vebichpprehended
transporting illegal coffee is created by a pro@d#on, the crime exactly
fits with the first criterion of the strict crimih&ability.

The seriousness of a crime is also used as a mesohah ascertaining
whether a crime is strict liability offence or n@rave crimes that carry
heavy sentences and bring about social stigma reegbe proof of
blameworthiness and not categorized into strighicral liability. In the
case ofSweet vs. ParsleyMs Sweet subleased a farmhouse outside
Oxford?® She rented the house to tenants, and rarely spgntiime
there. Unknown to her, the tenants were smokingnalais on the

% Christine T. SistareQn The Use of Strict Liability in the Criminal La@anadian

Journal of Philosophy ((1987), Vol. 17, No. 2, P395

2 Richard G. SingerThe Resurgence Of Mens Rea: lll- The Rise and ¢faStrict

Criminal Liability, Boston College Law Review (1989), Vol. 30, Isuéo. 2, P341.

22 Catherine Elliott and Frances Quinn, Criminal L&Red. (Cambridge, 1999), P41.
Ibid.
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premises. When they were caught, she was foundygoil being
concerned in the management of premises which b&irey used for the
purpose of smoking cannabis, contrary to the DamgeDrugs Act of
1965. Ms Sweet appealed, on the ground that she k¢hing about
what the tenants were doing, and could not reaspnave been
expected to have known. The Appellate Court comsdi¢he crime as
being a ‘true crime’ — the stigma had, for exampbaysed her to lose her
job: they held that it was not a strict liabilityffence. The criminal
liability of an owner of a vehicle apprehended gporting illegal coffee,
however, carries five years imprisonment and a BHheés00,000 Birr.
Since the punishment is grave, the crime falls tshbisquarely fitting
with the second criterion of strict criminal liaibyl

Opposed to true crimes, strict liabilities are mofeen considered as
regulatory offence&’ A regulatory offence is one in which real moral
issue is not involved. The requirementnoéns reds less strong for non-
truly criminal offence$® Regulatory offences are the kind created by the
rules on hygiene and measurement standards witlirfoiod and drink
industry and regulations designed to stop indugtofluting the
environment in England. Similarly, most air safetgulations and
operations of aircraft and un-manned rockets aaeted as strict liability
offences in Australid® In the case discussed abo@sveet v Parsléythe
First Instance Court found the accused guilty ah@peeoncerned in the
management of premises which were being used ferptirpose of
smoking cannabis, contrary to the Dangerous Drugsoh 1965. The
Applet Court also did not deny that the accused mgaponsible for the
management of the premise. It reversed the judgueménding on the
seriousness and consequential effects of the penahe ultimate
objective of Article 15 (6) of the proclamation sks behaviors of
regulatory offences: controlling the impacts of asibess. Thus, the
punishment described under the provision realizeggbal of controlling

24 G.Singer, Supra note 21, p362.

% |n the case oBweet vs. Parsleyord Reid acknowledged that strict liability was
appropriate for regulatory offences, or ‘quasi-@#h offences which are not criminal
‘in any real sense’, and are merely acts prohihitetie public interest.

% Supra note 22.
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a vehicle from transporting illegal coffee. Hendbgre is a high
possibility for the crime to be categorized intoicstcriminal liability
offenses.

The fourth criterion deals with social concernscéwingly, crimes that
affect public safety, health and economy of a cgucén be sorted out as
strict criminal liability offencé’ In many countries including England
and United States, statutory rape crime attractsct stiability.
Accordingly, the Sexual Offence Act of 2003 of Eargl punishes an act
of sexual intercourse with a person under age ofcafies a life
imprisonment punishment whether or not the accihisedthe knowledge
as to the age of the chiffl.in theR v Gthe defendant in the case had
only been 15 at the time of the alleged incidert #re victim admitted
that she had lied to him on an earlier occasiohgha was above 13. The
prosecution accepted the boy's claim that he hhevied the 12-year-old
girl to be 15, but he was nevertheless sentencé@ tnonths detentioff.
Similarly, in United States statutory rape and #rdniving carry crimes
that bear higher penalties which fall into thisecatry. In the same way,
in Pharmaceutical Society of Great Britain v StorkwAia pharmacist
supplied drugs to a patient who presented a fodgetior's prescription,
but was convicted even though the House of Lorde@ed that the
pharmacist was blameless. The justification is thatmisuse of drugs is
a grave social evil and pharmacists should be eaged to take
unreasonable care to verify prescriptions befopplsting drugs. In light
of these practices, for a crime committed agaiétee attracts social
and state concern in Ethiopia the experience ofyncanntries urge one
to align Article 15(6) with strict liability offenes.

Social policy also plays an important role in dewjdan offence as strict
liability. For example, in England, during the 196there was intense
social concern about what appeared to be a widedgheig problem and

%" Supra note 19, P85.

% England Sexual Offence Act, 2003, Art 5 http://wiegislation.gov.uk/ukpga
[2003/42/pdfs/ukpga_20030042_en.pdf (Accessed amivial, 2015)

2R vs. (2008) UKHL 37 (June 2008): http//www.bailii.orddeases/UKHL/
2008/37.htm (Accessed on April 15, 2014)

% pharmaceutical Society of Great Britain vs. Storkw@986) 2 ALL ER 635.
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courts imposed strict liability for many drug oftess. Ten years later
environment pollution had become one of the mapicof concern, and
the justification of the decision depends on the@anance of curtailing
the impact. As mentioned above, coffee is the legadixport item that
earns foreign exchange to the country above othdable commodity in
Ethiopia, especially during the enactment of theclamation. Its
tradable volume and value, yet, fluctuates frometim time. Due to such
fluctuations, during 2007-2010 Ethiopia was plagimsdacute foreign
exchange shortage; at the end of 2008, at the wmen the Coffee
Quality Control and Marketing Proclamation was pubgated. The
foreign exchange reserves of the country droppéelstothan one months
of imports coverag&: To raise foreign exchange the government took
many measures such as a trade balance improveinsidy services
trade performance, increased remittances and suiadtaofficial
transfers’? Therefore, it is logical to argue that the thercwinstance
gives a clue that the parliament intentionally éedcArticle 15(6) as
strict criminal liability offence in order to incase coffee export volume
and tackle the foreign exchange shortages. Accgiitn general, it is
reasonable to categorize the criminal liability@ofperson who owns a
vehicle apprehended transporting illegal coffeeo irgtrict criminal
liability.

In the same way, vicarious liability refers to legasponsibility for the
actions of anothe¥’ It is the responsibility of any third party thaichthe
right, ability or duty to control the activities @f violator. Pursuant to
this liability, for example, the registered owndraovehicle is expressly
made liable by statute for fixed-penalty and exgesking charges even

31 Doing business in Ethiopia (2012) Country Comnar@uide For U.S Companies ,
page 3:_ http://photos.state.gov/libraries/ethigiit@B91/PDF%20files/Final%20201 2%
gZOEthi0pia%ZOCountrv%ZOCommerciaI%ZOGuide.pdf, ¢ased on May 16, 2014)
Ibid.
% In the criminal law, courts and commentators use term (vicarious liability) in
several different ways. Sometimes, it refers omycases that hold one criminally
responsible for someone’s conduct based on theéaeship between them. In different
time, it may be used to describe someone havitglitia for another’s conduct even
though he was not at fault. The term may also leel tis refer to all situations in which
one is held criminally liable for another’s conduct
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if he is not at faulf* As discussed earlier, article 15(6) of the Federal
Coffee Proclamation punishes an owner of a veheg@rehended
transporting illegal coffee though he was not tperator of the vehicle
nor supported the commission of the crime at amyeake In view of that
the criminal responsibility of an owner of a vebichpprehended
transporting illegal coffee can be fairly groupatbivicarious offences.

1.4. ARTICLE 15(6) OF THE PROCLAMATION AND THE
CRIMINAL JUSTICE SYSTEM OF ETHIOPIA

Article 3 of the FDRE Criminal Code rules that theneral principles
enshrined in the code are applied to regulatiomssgpecial laws except
as otherwise expressly provided therein. PursuarArticle 23(2) and
57(1) of the Code, a person who deals with cofigaity and transaction
is criminally responsible only where he carries auirohibited act with
appropriate mens reaunless the application of the basic criminal
principle is suspended by the Coffee Proclamatiblowever, the
proclamation is not clear enough as to its deuwafimm the general
criminal principles. Where the proclamation has imolicated the non-
application of the basic criminal rules to coffegality and marketing
offences, therefore, the plain meaning of the miovi does not stand up
to the principles enshrined in the Criminal Code.

The absence of express diction, according to AxtRlof the Criminal
Code, obliges judges to punish a person who owhele apprehended
transporting illegal coffee only where he has dboted in the
commission of the crime illegally transporting @#f Interpreting the
provision in view of that, however, refutes the ywenclusion of the
article in the proclamation for it overlaps withretit meaning of Article
15(4). Additionally, such interpretation neglect® toverall meaning of
different provisions of the coffee regulationsagipears to disagree with
the intention of the legislature. The existencetld two confronting
meanings and standings on Article 15(6) cancelghlmugeneral purpose
of Article 3 of the Criminal Code: ensuring conerdt agreements

3 Theodore J. Williams JrCriminal Law- Municipal Ordinance Imposing Vicarieu
Criminal Liability Upon Registered Owner Of Autonield~or Parking Violations Does
Not Violate Due ProcesJulsa Law Review, (1974), Vol. 10, Issue 2, P301
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between the Criminal Code and especial criminaislagons and then
uniform applications of criminal provisions in theuntry®®

Article 15(6) of the Proclamation punishes an owméra vehicle
apprehended transporting illegal coffee even wherdo not perform the
prohibited act or he is not mentally guilty of pmrhing the act. Such
criminal liabilities disagree with the right to ate®e and decide on one’s
own future. The right and competence of a personcdatrol his
characte?’ is the central concern of criminal law. Similarhs discussed
above, the proclamation is not clear enough whe#iverowner of a
vehicle apprehended transporting illegal coffee panishable in
accordance with strict criminal liability principlé’he lack of clarity,
however, resulted in contradictory applicationstied law and perhaps
made innocent individuals thrown into jail. H.L.AaH argued that the
clarity of a law and the criminal law’s function gtiiding behavior are
taken as the key requirements of the rule of3aithe ambiguity of the
law challenges the rule of law.

Article 20(3) of the FDRE Constitution stipulatedat, during

proceedings, accused persons have the right tordmumped innocent
until proved guilty. Pursuant to this constitutibmeght an accused is
presumed guiltless until the prosecutor provesshielameworthy of the
alleged facts. With regard to Article 15(6) of tReoclamation, it is not
the prosecutor who proves the blameworthinesspdraon who owns a
vehicle apprehended transporting illegal coffee ibus the accused,
largely, that disproves the assumption that hethasknowledge of the
involvement of his car in illegal coffee transptida. In all cases
presented to courts it was the accused that prakeatl he had no
involvement in the carrying out of the illegal adies. For instance, in

% Graven,Supra note 18.

% Charles Fried, Nature and Importance of Libefy,W. Norton 2006), P39; Personal
autonomy is a value that underlies the doctrinenefhs realLimiting criminal liability

to the blameworthy means that people are held dresiple” for what can be reasonably
expected. It leaves men free from fear of restidi.. so long as they choose to act
reasonably in view of the law's prohibition.

37H.L.A Hart’s Rule of Law: The Limit of Philosoptig Historical Perspective, (Lacey,
Nicola 2007) P13. http://www.centropgm.unifi.it/egrai/index.htm, (assessed on May
8, 2013)
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Public Prosecutor v. Rekik Begashdaiscussed before) the prosecutor
proved the accused was only the owner of the vehagprehended
transporting illegal coffee and the burden of disjomg the assumption
transferred to the accused. Hence, it logical ¢uarthat, the wording of
Article 15(6) of the Proclamation and its enforcetnmethod challenge
the right to be presumed innocent until proventguil

According to the Criminal Cod®, rehabilitating a criminal is the chief
purpose of a punishment. However, the main rateoélcategorizing a
crime as strict criminal liability and punishingparson accordingly lies
on deterring other persons from involving in similactivities>®
Penalizing a person not guilty of a wrong act amdneke him example
for others and reduce unwanted doings in the spdietctly contravenes
individual rights. Additionally, the Constitutionods not empower the
state to use a person in such a mafh&herefore, it is possible to argue
that the purpose of Article 15(6) of the Proclamatfails to squarely fit
to the rehabilitation underlying principle of thenginal justice system.

An owner of a vehicle may not be in a position aatcol his vehicle as to
its involvement in illegal coffee transportatiorarfexample, an owner of
a vehicle who leased or appointed a managing agerthe vehicle for
years is out of the reach of managing the vehlol¢hat circumstance he
may not be only devoid of guilty mind, but also tgapates not in the
illegal activity in any capacity. Actually a persomay not be penalized
even according to strict liability without the pensperformed theactus
reus In the case of Article 15(6), however, many pesseere penalized
even where they did not perform thetus reuselement of the crime
depending on vicarious liability. Vicarious crimidebility, in principle,
caries simple punishmeritsput one that recognized in Article 15(6) is
rigorous both in imprisonment and fine. In line lwithe degree of
punishment, hence, the criminal responsibility gbeason who owns a

38 For example, look at the preface of the Code.
39 J.M. Kelly, A Short History of Western Legal Thgdi1992), P 449 as quoted by J.G.
Murphy and J. Coleman, Philosophy of Law (Cambridgéversity press 1990) P121.
40 (i
Ibid.
1 J.Williams,Supra note 34.
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vehicle apprehended transporting illegal coffeesduat fully agrees with
the vicarious criminal liability itself.

The law of agency and Article 12(4) of the Procléioragive a clue that
an owner of a vehicle can assign the power of mamagt of the vehicle
to a person who acts on behave of him. Pursuahiticle 2211(1) of the
Civil Code the assigned agent has the obligatiomamage and control
the vehicle from involving in illegal activities ta due diligences. He is
expected to verify the legality of coffee to bensported in accordance
with the coffee regulations. In point of fact, Ate 12(4) of the
Proclamation personally warns an agent to make sutbe legality of
coffee ready to be loaded on the vehicle he manadesce, the agent
should have bore the outcome person#llyNevertheless, the
proclamation has not provided a provision that pli@s or reprimands
him, if he fails to discharge the responsibilityilihg to take the nature
of crime put on the agent into consideration, Aetid5(6) of the
Proclamation penalizes an owner of a vehicle ineganterms even
where the vehicle transports illegal coffee duthtofault of the agent.

In general, the criminal responsibility of a perssho owns a vehicle
apprehended transporting illegal coffee sounds aw#two the criminal

justice system of Ethiopia, especially with referento the right of

innocent individuals. Furthermore, it restricts ft owners to lease out
vehicles, and thus brings impacts on restrainirgjrtass transactions.

2. ILLEGAL COFFEE TRANSPORTATION AND AN OWNER
OF A VEHICLE: UNDER THE OROMIA COFFEE
PROCLAMATION

Article 19(3) of the Federal Coffee Proclamationthauizes regional
states to enact laws that are necessary for théemngmtation of the
same. The Oromia Regional State issued Coffee Qua@lntrol and
Marketing ProclamatioH to facilitate the implementation of the Federal

2 For the illegal coffee transportation is not fadfi within the ambit of personal

principal-agent relations, the approval of the esrand faults committed by the agent
pursuant to Article 2207 and 2214 of the Civil Cal®uld not release him from the
resulting consequences.

3 Supra note 5.
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Coffee Proclamation. It almost copied the Federaifé& Proclamation
provisions as to coffee quality control and mamgtissues (including
the criminal clauses). However, the provision deaith the criminal

responsibility of a person who owns a vehicle abpneled transporting
illegal coffee tends to disagree with the provisairthe Federal Coffee
Proclamation dealt with above. In view of thatstsub-topic scrutinizes
the provision that deals with the criminal respbiigy of an owner of a
vehicle apprehended transporting illegal coffeeanrtde Oromia Coffee
Proclamation.

The Oromia Coffee Proclamation also establishasigél responsibility
of a person who owns a vehicle under Article 2¥(8) amorphous and
ambiguous words. On one hand, the English versidrtize Afan Oromo
and Amharic versions of the provision give completelifferent
meanings> On the other hand, the Afan Oromo and Amharicigassof
the provision bear drafting problems. For examphe Afan Oromo
version that readsAbbaan konkolaataa fi konkolaachisaakamiyyuu
buna seeraan alaa fe’ee yahocho’e..” employs a verb in singular
(socho’e)for the plural subjedfabbaa konkolaataandkonkolaachisaa).
The two versions connect an owner of a vehicle angriver with a
conjunctive word ‘and’ and made the subject plétalhe next coming
verb (transport), however, was put in singularn@morts) as though the
subject was singular. The shortfalls in the sergenonstruction, in
general, and the use of the word ‘and’, in paricuhave brought about
difficulties. For this reason, to make the sentepeevision) meaningful,
as a solution, it is imperative to take the subjelciral and the next

“When the Afan Oromo and Amharic versions of thevision are put as they are read
that an owner of a vehicle and a dritemsportsillegal coffee are penalized by a fine
of Birr 50,000 and an imprisonment of not less ttianee years but not exceeding five
years

“5 The English translation fails to agree with the#fOromo and Amharic versions. It
simply punishes any person who commits manipulatees to coffee quality and
transactions with general terminologies and whidmewhat obscure the smooth
implementation of the same.

e mge AAPNG AS BLC OMIOT (15 BT (L2Padh (OTEA H P0AM £7LLAPM AU
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coming verb in plural or to take ‘and’ as ‘or’ apdt the next coming
verb in singular.

To begin with, let us give ‘and’ its connective miggy and make ‘an
owner of a vehicle’ and ‘a driver’ the subject bétsentence (provision):
plural subject. Then the next coming verb (trangpoecomes in plural.
Accordingly, the sentence can be reconstructedma®wner of a vehicle
and a driver whotransportillegal coffee are penalized by a fine of Birr
50,000 and an imprisonment of not less than threarsy but not
exceeding five years’. Technically speaking, sushstruction makes the
provision only punishes the two individuals whehey engage in the
crime jointly. Constructing the sentence in suchtye also bears out
other problems. For example, pursuant to this pmétation, an owner of
a vehicle or a driver that transports illegal ceffn his own may not be
punished. This side of the meaning of the providessens the effort to
control illegal coffee transportation. Furthermadtgunishes an owner of
a vehicle or a driver who personally engages irgdl coffee
transportation. This conclusion, to some extentobees the replica of
Article 23(4) of the same proclamation (discusseld\w).

Alternatively, to accord subject-verb agreements itmportant to make
the subject of the sentence singular and the r@xing verb in singular.

Accordingly, the sentence can be reconstructed‘Aas,owner of a

vehicleor a driver whatransportsillegal coffee is penalized by a fine of
Birr 50,000 and an imprisonment of not less thamehyears but not
exceeding five years’. To put differently, an ownafr a vehicle is

penalized by imprisonment and fine only where hesqmeally transports
illegal coffee: he is not punished for the facttthidegal coffee is

transported by his vehicle. In line with this laage, the provision
appears to stand paradoxical with the plain meaoningrticle 15(6) of

the Federal Coffee Proclamation. As cases and ipoaers make

known, persons who are accused of their vehicles agprehended
transporting illegal coffee prefer to be treateddem the Oromia

proclamation to the Federal proclamation, and jsdgee always

confused as to choosing the law they should poteffect.
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Although the phraseology of the provision seemsglee purpose of the
phrase ‘an owner of a vehicle’ is ambiguous andaanc For the reason
that a word ‘driver’ can take account of ‘an owrtéra vehicle who
drives a vehicle of his own’, it is possible to @eghat, using the word ‘a
driver’ only services the same goal. Hence, ituisld to use the phrase
‘an owner of a vehicle’. In the same way, if an ewwof a vehicle was
not treated as a driver, it was also possible tamee the provision as
‘Any person who transports illegal coffee by hishide shall be
penalized by fine and imprisonment’. For Article (28 of the
proclamation penalizes any person who transpotesadal coffee being
a driver or otherwise, and the word ‘any persorccgnpasses an owner
of a vehicle again it becomes useless to Articl@&R3rhe other side of
the interpretation also gives the meaning thatweneo of a vehicle who
transports or makes to be transported unlawfuleeoffy his vehicle is
punishable. The contrary reading of this intergretaindicates that an
owner of a vehicle who transports illegal coffeeabyehicle belongs to
another person is not penalized. This version tdrpretation, however,
contradicts Article 23(4) and the general purpdsth® proclamation and
it is almost unacceptable.

Pursuant to this interpretation Article 23(4) afamishes a driver who
transports unlawful coffee opposed to Article 15§6)he Federal Coffee
Proclamation. A driver who transports illegal ceffés, as discussed
above, penalized under Article 23(4); the Federaffé@ Proclamation

also treats a driver under Article 15(4). The twtickes punish a driver
who transports illegal coffee by the same penaliiéerefore, it sounds
meaningless to legislate two articles to puniskesgn for the same act.
Hence, it can be said that, with regards to crilmeaponsibility of a

driver, Article 23(6) is a mere repetition of Atec23(4).

Now let us presume that the word ‘and’ connects tiles- being a
driver and an owner of a vehicle- rather than coting two persons.
Accordingly, the provision gives the meaning thatehicle owner who
transports illegal coffee being a driver of his ieéhis punishable by fine
and imprisonment. This interpretation makes Arti2[&6) deals only
with a person who owns a vehicle as Article 15@he Federal Coffee
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Proclamation does. However, this side of the mapointhe provision

also squarely falls within the meaning of Article3(2) of the

Proclamation for it punishes any person (includangowner of a vehicle
that operates the same) who transports illegakedfieing a driver of his
vehicle.

In general, due to drafting shortcomings or othsewithe attempt of
Article 23(6) of the Oromia Coffee Proclamationrémluce the practical
dilemma created by the Federal Coffee Proclamatesnlts in vain. It
gives various meanings that lead practitioners @mgnt the provision in
contradictory manners. Furthermore, all possibleammgs of the
provision fail to make good agreement with the FFaldeCoffee

Proclamation and it paves the way for conflictas.

3. CONCLUSIONS AND RECOMMENDATIONS

Article 15(6) of the Federal Coffee Proclamatiomgiees an owner of a
vehicle apprehended transporting illegal coffeenewghout the need for
proving guilty act or guilty mind or both. The litity neither exactly
matches with thectus reusand mens reaelements of a crime nor it is
made exception to the basic criminal principleshengd in the Criminal
Code. The failure of the provision to conform te tiles of the Criminal
Code has brought encumbrances to the endeavor amargaeeing the
uniform applications of criminal provisions in tR@®untry.

The punishment can be grouped into both strict @odrious criminal
liability offences. But it has a proclivity for \acious criminal liability.
The provision imposes absolute liability that makasowner of a vehicle
criminally liable whenever his vehicle apprehendethsporting illegal
coffee (regardless of a showing that he is inngcéms a result, the

" With regards to vehicle ownership and criminapassibility there are two types of
liabilities in criminal justice system. The firsdt & criminal liability that provides the
facts of violation and ownership together raigeiena faciepresumption that the owner
also a partaker of the commission of the crimene or other. The second omits any
reference to grima facie presumption; it declares merely that whenever hicle
participated in illegal activities the registeraednzr shall be subjected to the penalty for
the violation. (J. Williams Jr., Theodoreriminal law-Municipal ordinance imposing
vicarious criminal liability upon registered ownef automobile for parking violations
does not violate due procedailsa Law Review, Vol.10, Issue 2, (1974), pag&.3
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provision shifted the burden of adducing evideraas proving from the
prosecution to the accused. The practice also Iewba same. The
public prosecutor proves only the ownership of hisle apprehended
transporting illegal coffee and the defendant igspmed criminal.
Opposed to the presumption of innocence recogninethe FDRE
Constitution.

In principle, both strict and vicarious criminalatiilities are often
considered as regulatory offences. Regulatory o#ferusually impose
non-jail sentences such as fines. In rare caseg,dfirry imprisonments
that are not rigorous. In view of that, Article 65(f the Proclamation
should not have carried heavy penalties: an impnsnt of three to five
years and a fine of Birr 50,000. Thus, it is tgtalhfair to penalize an
owner of a vehicle with such potential incarcenatamd majority of fine
who absolutely innocent of the involvement of hishile in illegal
coffee transportation or who only failed to conttuk vehicle from
transporting illegal coffe® Therefore, it is recommendable that the
Federal Legislature should bring the provision iatgreement with the
Constitution and the Criminal Code so as to enshees fundamental
human rights and freedoms as well as the consistggiementation of
criminal liabilities in the country through the pision.

Regarding the criminal responsibility of a persohowowns a vehicle
apprehended transporting illegal coffee, Article(6)3of the Oromia
Coffee Proclamation tends to stand inconformityhvéitticle 15(6) of the
Federal Coffee Proclamation. With indeterminate bemof subject of
the sentence (the provision), it penalizes a pewsoo owns a vehicle
and transports illegal coffee being a driver of aene. Additionally, it
punishes a driver who drives a vehicle appreheridatsporting illegal
coffee that already punished under article 23(4) tbé same
proclamation. In line of this interpretation, theyision becomes totally
the replica of article 23(4) though it tries to $gecific. As a result, it
falls short of serving a purpose of its own.

8 Actually the Criminal Code of FDRE does not spieaify recognize vicarious and
strict criminal liabilities with reference to theiminal responsibility of natural persons.
It only clearly recognizes them in the respondie#i of juridical persons under Article
23.
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Due to a sentence construction problem the pravisals to pass a
definite meaning. It passes meanings that otheclarentertains or
contradicts with the general goal of the proclaoratiAdditionally, the

English version and Afan Oromo and Amharic versiohghe provision

give dissimilar meanings. Hence, it is advisablat tihe Caffee Oromia

should redraft the provision to get rid of the pewmb of sentence
construction in such a way that it takes other fgions of the

proclamation into consideration and conforms torégulations and the
goals of enacting the proclamation.
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YAADRIMEE KASAARAA AL-KALLATTII FI RAAWWII ISAA:
SIRNA SEERAA ITOOPHIYAA KEESSATTI

Gammachiis Dhugumaa Dojaa*

ABSTRACT

In civil actions, whether contractual or extra coattual, a person who
suffered injury as a result of the unlawful condottanother will be
entitled to compensatory damages. Different juoBdns categorize
recoverable damages as direct and indirect (consetjal) losses. In
contractual relation, consequential losses may dleeh to mean losses
which may reasonably be supposed to have beereinahtemplation of
both parties, at the time they made the contradhaspossible result of
the breach of it. Consequential pecuniary lossesoverable in tort
concern analogous situations with those regardimgabh of contract.
Such consequential losses may include, inter aliasted expenditure
and loss of profits caused by conduct of wrong dder Ethiopia,
although the term “consequential loss” is not spieally stated in
legislations, insurance policies frequently exclutie recoverability of
consequential losses; the Federal Supreme Cours&iasm Bench has
also decided in some cases how and when consegudoss is
recoverable. This article critically examines howet concept of
consequential loss is included in Ethiopian lawsd atanvasses the
recoverability of such losses in different causesctions (contract, Tort,
Insurance) with their tests. It explores the preetof some foreign
jurisdictions in assessment of compensation forsequential losses in
different cause of actions and evaluates with aurent legal framework
and practice.

*LLB (Yuunivarsitii Hawaasaa); armaan dura leengigaistitiyuutii Leenjii Ogeessota
Qaamolee Hagaa fi Qo’annoo Seeraa Oromiyaa kae fiuyeroo ammaa abbaa seeraa
Mana Murtii Waliigala Oromiyaa ta’ee tajaajilaa kan. E-mailgemechis2@yahoo.com.
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SEENSA

Dhaabbattootni inshuraansii biyya keenyaa tokkokdokmaammata
(waliigaltee inshuraansii) gabeenyaa fi itti-gaafatmmaaf kennan
irratti keewwatayommuu miidhaan dhaqqabutti dhaabbatichi kasaaraa
al-kallattii (consequential los§)dhaqggabuuf itti hin gaafatamiedhu
fayyadamif  Yommuu miidhaan gauttis keewwata kana
bu’uureffachuun, yeroo tokko tokko immoo osoo keaww akkasii
waliigaltee keessa hin jiraatiiniyyuu miidhaa dhalog keessaa adda
baasuun ‘kasaaraa al-kallattii ti’ waan ta'eef-giafatamummaa hin
gabnu falmii jedhu kaasu. Waa’'een kasaaraa altkakan seerota biyya
keenyaan adda bahee ifatti tumamee hin argamu. aldaahalee,
Dhaddachi ljibbaata Mana Murtii Waliigala Federaaltalmiiwwan
kasaara al-kallattii hariiroo waliigaltee inshursiankeessatti ka’an
galmeewwan lakk.27565, 22162 fi 47076 irratti qlgee garaagaraa
bu’uureffachuun murteesseera. Dhaddachi ljibbaattamma isa
jalgabaa irratti dhaabbatni inshuraansii kasaarbkal&tti miidhaa
hordofuun dhufe kaffaluu dhiisuuf dursa waliigattbaan daangessee
waan hin gabneef itti-gaafatama yoo jedhughimma isa lammaffaa
irratti immoo dhaabbatni inshuraansii balleessaasafa raawwate waan
hin jirreef sababni beenyaa kasaara al-kallattiffakauf hin jiru
jedheerd Dhimma isa sadaffaa irratti beenyaan miidhaa dmsal-
kallattii fi beenyaan miidhaa bu’'uura Seera Hadirdawaasaa (SHH)

! Barruu kana keessatti ‘Kasaara al-kallatti’ kamdjame Afaan Ingilffaan
“consequential loss” kan jedhamu yoo ta'u yerooktokokkos “Indirect loss” |,
“special loss” jedhamuun beekama (Glenn D. Wedt%ara G. DurarReassessing
the ‘Consequences’ of Consequential Damage Waiveiscquisition Agreements,
The business lawyer (2008), Vol.63, P788 ilaalaa).

’Fakkeenyaaf, dhaabbatni Inshuraansii Awwaash uuimkaammataa haguuggii
konkolaataa daldalaaf maamilli akka guutuuf qopbkedakkoofsa 7 (1) (b) fi 7 (I1) (m)
irratti dhaabbatichi kasaaraa al-kallattiif ittisjatamaa akka hin taane kaa’a.

% Dhaabbata Inshuraansii Itoophiyaa (lyyataa) fi ©fitamissee Warginee faa (n-2)
(waamamtoota) murtii Dhaddacha ljibbaata Mana Muvtliigala Federaalaa (2001),
jildii 5, FF128-130.

“ Dhaabbata Inshuraansii Afrikaa (lyyataa) fi Oblisifaat Gollaa (Waamamaa), Murtii
Dhaddacha ljibbaata Mana Murtii Waliigala Fedesag2001), Jildii 4, F101-104.
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kew.1791'tiin gaafatamu adda adda akka ta’e ibSeevurtiwwan
Dhaddacha ljibbaata Mana Murtii Waliigala federaal&unniin
dhaabbattootni inshuraansii yeroo akkam beenyadhadi kasaaraa al-
kallattii kaffaluuf akka itti-gaafatamanii fi yeroakkamii immoo akka
hin gaafatamne irratti kallattii ifa ta’e kan hingesiisne ta’'uu isaaniirra
iyyuu kasaaraa al-kallattii kan jedhamu kanneemaakkakka hammatu
ibsa gahaa kan kennan miti. Waliigalteewwan insdmsas keewwata
inshuraansii kennaan beenyaawwan kasaara al-kallethsequential
loss) ta’aniif itti  hin gaafatamu jedhus daangaamawwii
waliigalteewwan akkasii hiikkoodhaaf kan saaxiladhe.

Hariiroo waliigaltee inshuraansii keessatti gofam$in taane miidhaa
hariiroowwan waliigaltee kanneen biroo fi hariirawaliigalteen alaa
keessatti beenyaan kasaara al-kallattii yeroo akkakka gaafatamu
adda baafachuuf akkasumas falmiiwwan kanaan wahtgal ka'aniif

fala bu'uura seeraa gabu kennuuf yaadrimeen kasadsallattii kun

seerota biyya keenyaa keessatti haala kamiin akkamee fi haala
kamiin hilkkamuu akka gabu hubachuun barbaachisaa d@arreeffamni
kunis yaaduma kana irraa ka'uun yaadrimeen kasaakallattii biyya

keenya keessatti haala kamiin akka hojiirra oolabugirratti kallattii

seerri keenya akeekeen xiinxaluu irratti kan xiyfae dha.

Bu'uuruma kanaan barruun kun kutaawwan shanitti g§aodame yoo

ta’'u, kutaa isa jalgabaa keessatti yaadrimeen geddia kasaaraa al-
kallattii gabaabbinaan ni ibsama. Kutaa lammaffeaskatti, kasaaraan
al-kallattii biyyoota birootti hariiroowwan garaaga keessatti haala
kamiin akka hojiiirra oolaa jiru ni ilaalama. Kutaadaffaa keessatti,
yaadrimeen kun seerota biyya keenyaa keessatta heahiin akka

ibsamee jiru tumaalee seera hariiroo hawaasaa draselaldalaa

rogummaa gaban waliin sakatta’ama. Kutaa afrafses&atti hubannoo
jiru murtiwwan dhaddachi ijibbaata Mana Murtii iighla Federaalaa
armaan olitti cagafaman irraa ka’'uun xiinxaluunadaushanaffaa keessatti
yaada waliigalaa dhiyeessuun kallattiin fuula dureakeekama.

® Dhaabbata Inshuraansii Afrikaa (lyyataa) fi Aaddaayituu Amadee (Waamamtuu),
murtii Dhaddacha ljibbaata Mana Murtii Waliigaladegaalaa (2004), Jildii 12, FF 430-
434,
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1. YAADRIMEE WALIIGALAA KASAARAA AL-
KALLATTII

Haalli shallaggii fi daangaan isaa garaagarummdsajas, beenyaan
miidhaa hariiroo waliigalteen alaa fi hariiroowwasmliigaltee garaagaraa
keessatti gaafatama. Fakkeenyaaf, seerota biygmyka keessatti
hariiroo waliigaltee hojjetaa fi hojjechiisdaimalaa fi geejibsiisa4,
dhimma osoo waliigalteen hin jiraatiin itti-gaafatammaa dhufu®
keessatti beenyaan miidhaa gaafatamuu danda’a. iahees, hariiroo
waliigaltee kamiyyuu keessatti gareen tokko dirgamaliigaltee
keessatti ilaalame bahuu dhabuudhaan garee kaamiidhaan yoo gahe
gareen dirgama gama ofii bahe miidhaa sababa raawwa dhabuu
waliigalteetiin irra ga’eef beenyaa gaafachuu midiga’

Hariiroo kamiyyuu keessatti miidhaan gahu akkuma&hgdalleessaa
raawwatameen yookin waliigalteen raawwatamuu dhabsaatiin

battaluma kan dhaggabu ta’'uu danda’a. Fakkeenygddeenyi tokko

gochaa balleessaan 0soo manca’ee gatiin gabeeayigka baasiin

gabeenyicha bakka buusuuf barbaachisu miidhaattidlean gocha
sababa ta’'e irraa maddu dha. Miidhaawwan kaan immeababa
manca’iinsa gabeenyichaa irra ga'een kasaaraa dkeagl-kallattiin

dhaggaban ta’uu danda’u. Fakkeenyaaf, gabeenyhame hanga bakka
bu'utti bu’aa gabeenyichaan hojjechuun argamu kasaaraa al-kallattii
gochicha irraa maddu dha. Daangaan kasaara attkdi@ala dhimmaa
irratti waan hundaa’uuf gosoota miidhaa hariiroavhasaa kaan irraa
salphaatti adda baafachuun rakkisaa ta'us, akkégadalatti maalummaa
kasaara al-kallattii hubachuuf hiikkoo ogeesso@araagaraa kennan
waliin ilaaluun barbaachisaa dha. Akka oge@ssimaas Diyaamondi
jedhamu ibsetti hariiroo waliigaltee keessatti lkeaan al-kallattii sababa
waliigalteen hin raawwatamiin hafeef miidhaa sadarkkmmaffaa haala
addaa miidhamaa ilaallatu irraa ka’ee kan dhaqdadijetheerd’® Akka

® Labsii Hojjetaa fi hojjechiisaa, Lab. lakk.377/Z)&ew. 95-106.

" Seera Daldalaa Itoophiyaa ltoophiyaa, Lab.Lakk/1862, kew.589-600.

8 Seera Hariiroo Hawaasaa, Lab.Lakk. 165/1952, Ke27.2163.

° Akkuma 8ffaakew.1790-1805.

19 Consequential damages are those that arise asoadsey consequence of non-
performance resulting from the injured party's ggecircumstances and typically
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ibsaJeemsi T. Niyeestetti immoo kasaaraan al-kallattii sababa miidhaa
ga'een buaa dinagdee dhabamee fi baasii dabalaldaggabe
hammatd® Gama biraatiin guboon jechootaBlack’s Law’ hiikkoo
kenneen ‘kasaarri al-kallattii miidhaa irraa kdllatkan maddu osoo hin
taane, miidhaa gahe hordofuun kasaara dhaqgabu Huia™
Hiikkoowwan kennaman keessaa hiikk@leen D. Westfi Sara G.
Duran kennan yoo ilaalle:

“Consequential damages” are simply those lossefesed as

a result of a breach that would not have occurradthe
absence of some special circumstances applicalileetaon-
breaching party that would not normally have been
applicable to most other parties to a similar camtr>

Bu'uura hiikoo kanaatiin hariiroo waliigaltee keatts miidhaa al-
kallattii kan jedhamu miidhaa raawwatamuu dhabuliigedtee hordofee
dhaqgabu ta’ee garuu haala addaa garee dirgamabalie qgofa
ilaallatuun kan dhaggabe malee kanneen biroo dingaral fakkaatu hin
raawwatamiin hafe irra haala adeemsa uumamaan Haggadbne akka
ta’e dha.

Haata’'u malee, miidhaawwan sababa haala addaahamih ilaallatuun
(special circumstance) dhaggaban kasaaraa altkajedthamuun kan

beenyaa argamsiisan gareen lameen yeroo waliigaltimasisanitti

hariiroo gidduu isaanii tureen miidhaan (kasaaakiRasii gahuu danda’a
jedhanii yaaduu kan danda’an yoo ta’e dha.

Hariiroowwan garaagaraa keessatti daangaan raavisda adda
addummaa gabaatus, akka waliigalaatti kasaarrialtki miidhaa

consist of the loss of profit that would have beeade in transactions with third
parties. Thomas A. Diamond;onsequential Damages for Commercial LoSst
alternative to Hadley v.Baxendale, Fordham Law B&w1994), Vol.63, P668.
Yjames T. Nyeste, Recovery of Consequential Daméayesnsurer's Breach of
Contract,( 2012) P1.

12«Consequential loss is a loss arising from theiltesof damage rather than from the
damage itself’ Jedheera. Black’s.law diction@sian A Garner.9 ed , P1030.
13Glenn D. West and Sara G. Dur@itti yaadannoo 1ffaaf 793.

* Glenn D. West and Sara G. Dur@iitti Yaadannoo Lakk. 1ffad; 783.
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dinagdee Kkallaattidhaan gocha balleessaa (torth ykaliigalteen

raawwatamuu dhabuudhaan (breach of contract) gabo bin taane,
sababa miidhaa gaheen yookin raawwatamuu dhabutigaitse

hordofuudhaan kan gahu dha jechuun ni danda’amalaHeasaaraan
miidhaa hordofee dhufu hariiroowwan garaagaraadagsshallagamu
kutaawwan itti aananitti kan ilaallu ta’ee, akkaliygalaatti garuu, yeroo
baay'ee kasaaraa al-kallattii kan jedhaman sabaiohaa ga’een yookin
dirgamni waliigalteen seename 0soo hin raawwatamiaan hafeef
bu'aa hafe, baasiiwwan dabalataa dhaggaban, cdarbe, galii citee fi
qusannaa hafe dabaldfa.

2. KASAARAA AL-KALLATTII SIRNOOTA SEERAA
BIYYOOTA BIROO KEESSATTI

Yaadrimeen kasaara al-kallattii biyyoota sirna aaefcivil law” fi
“‘common law” hordofan keessatti hojiirra oolaa Kan ta’us, jalgaba
miidhaawwan kaan irraa haala ifa ta’een adda kaasdai fi ammas
bal'inaan hojiirra oolchaa kan jiran biyyoota sirseeraa “common law”
hordofani dha.Biyyoota Ardii Awurooppaa sirna seeraa ‘civil law’
hordofan biratti itti-gaafatamummaa gocha ballegfésda’e waliigaltee
keessatti beenyaan kasaara al-kallattii haalawwaraasa keessatti qofa
gaafatama. Fakkeenyaaf, koodiin seera sivilii biygsansaay keewwatni
1151 sababa waliigalteen hin raawwatamiin hafeefnpaan miidhaa
kallattii qofti akka gaafatamu tumé. Kan biyya Jarmanii immoo
beenyaan kasaara al-kallattii gaafatamuu kan dantéu illee, garee
mirga akkasii gaafachuu danda’u irratti daangaagabumaaleen seera
Hariiroo Hawaasaa Itoophiyaa irra jireessaan koedara sivilii biyya
Faransaay irraa kan fudhatame yoo ta’e illee, aklashallaggii beenyaa

15 Anthony Jucha, Developments in the Law RelatingCmnsequential Loss’ (2010),
P13.

'8 French civil code, Art.1151. Kanas; “Even in these where the non-performance
of the agreement is due to the debtor’s intentidmehch, damages may include, with
respect to the loss suffered by the creditor aedptiofit which he has been deprived
of, only what is aimmediate and direct consequencef the non-performance of the
agreement.” jechuun kaa'a.

1 Margus Kingisep,Scope of Claim for Consequential Damage in Deliaw,L
Juridical International (2003), Vol.8, P205.
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miidhaa waliigaltee irratti tumaan seera hariir@vhasaa biyya keenyaa
kew.1801 haala gajeeltoo tumaa seera sivilii biygaansaay kew.1151
irraa adda ta’een daangaa isaa balisuun kaa’auuBa’ tumaa Seera
Hariiroo Hawaasaa kwt 1801 kanaan, miidhaan wdlegasababa haala
addaa abbaa mirgaa ilaallatu irraa kan ka'e wdlegaraawwachuu
dhabuun gofaa isaatti geessisuu danda’uun olittihe@nmate yoo ta’ee
(greater than normal damage) fi abbaan idaas yevabigalteen
taasifamutti haala addaa (special circumstanced kan beeku yoo ta’e
beenyaa miidhaa kanaaf kan itti-gaafatamuu gabwutafuma®
Kanaafuu, akkaataan shallaggii beenyaa miidhaair¢@rihawaasaa
Itoophiyaa keessumattuu yaadrimee kasaaraa altkall@alchisee
gajeeltoo sirna seeraa ‘common law” waliin walitthiyeenya gaba
jechuun ni danda’ama. Waan ta’'eefuu, kutaa karatijahuuxannoo fi
hojimaata biyyoota sirna kana hordofan irratti xagffanna.

Biyyoota sirna seeraa ‘common law’ hordofanitti dimi beekamaa
biyya Ingiliz Hadley v Baxendale bard854”° erga murtaa’ee asitti
manneen murtii, keessattuu dhimma falmii waliigalbeatti kasaara al-
kallattii gosoota miidhaa kaan irraa adda baasalaialaa turan.
Qajeeltoon murtii kanaa bu’uuraan hariiroo walitgel keessatti sababa
raawwatamuu dhabuu waliigaltee irraa kan ka’'e naigdga’uuf haala itti
beenyaan kaffalamu ilaalchisee waliigalteen ife taakka hin jiraannetti
sirna hordofamuu gabu irratti manneen murtii gapgeefcommon law’
hordofuu gaban ta’ee gargaaraa tureera. Bu'uueeljap kanaan gareen
waliigaltee raawwachuu dhabuu isaatiin miidhaa ¢faidi-gaafatamaa

18 Art.1801 (1) of the Ethiopian Civil Code providimt ‘the amount of damages shall
be equal to the damage actually caused to thetorednere the debtor on entering in
to the contract was informed by the creditor of fipecial circumstances owing to
which the damage is greater.” Art. 1801 (2) Thevimions of sub-art (1) shall apply
where non.performance is due to the debtor's idanto cause damage or to his
gross negligence or grave fault.

¥ Hadley v Baxendale (1854) 9 Exch. 341: yaadni ivhatirrattikaa’ame "Where

two parties have made a contract which one of thambroken, the damages which
the other party ought to receive in respect of so@ach of contract should be such
as may fairly and reasonably be considered eithimirag naturally, i.e. according to
the usual course of things, from such breach ofrashitself, or such as may
reasonably be supposed to have been in the cordtompbf both parties, at the time
they made the contract, as the probable result.'bhttp://www.lawnix.com/cases/
hadley-baxendale.html
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ta'e kasaaraa (miidhaa) kallattiif kan itti-gaafata yoo ta’u, haala
muraasa irratti immoo kasaaraawwan al-kallattiianéf kan itti-
gaafatamu ta’a.

Biyyoota sirna seeraa kana hordofanitti yaadrimk&saaraa al-kallattii
jalgaba dhimma waliigaltee irratti hojiirra ooluggroo ammaa kanatti
hariiroo itti-gaafatamummaa gochaa balleessaa madduu fi hariiroo
inshuraansii keessattis daangaa itti-gaafatamumin&danga beenyaa
murteessuuf kan gargaaraman waan ta’'eef, beenyambnaai hariiroo
garaagaraa keessatti gaafatamuuf akkamitti hojookchaa akka jiran
armaan gaditti ilaalla.

2.1. HARIIROO WALIIGALTEE KEESSATTI
Hariiroo waliigaltee keessatti, sababa gareen dieg@ssaa raawwachuu
dhabeef miidhaa garee dirgama gama isaa raawwgnauf gajeeltoon
waliigalaa beenyaan miidhaa itti shallagamuu gadngh danda’ameen
0soo waliigaltichi raawwatameera ta’ee bakka gahalutti deebisuu
dha?® Qajeeltoon kunis beenyaa kasaaraa al-kallattfid @soo hin taane
gosootni beenyaa miidhaa waliigaltee irraa maddamdh itti
shallagamaniif bu’uura dHa.Gareen dirgama gama ofii bahe haala osoo
waliigaltichi raawwateera ta’eetti deebi'a yeroahamu, raawwatamuu
waliigaltichaa irraa kan eeggatu ture (expectatimmmage) gaafachuu
danda’a jechuu dhZ.

Qajeeltoon waliigalaa kana ta’'us sababa gareerotdiiiama ofii 0soo
hin raawwatiin hafeef ykn yerootti hin raawwatiiafeef miidhaa gahu
hundaaf itti-gaafatamaa taasisuun immoo haga gsédes ta’'u yaadni
jedhu bal'inaan fudhatama argachaa kan dhufeftitkaunis ka’'umsi isaa
sababa gareen tokko dirgama ofii ba’'uu dhabeettaiidhaan ni ga’a

% Robinson v Harma(iL.848) 18 LJ Ex 202, 1 Exch 850 at 855, 154 ER 36&: rule
of the common law is that where a party sustairigsa by reason of a breach of
contract, he is, so far as money can do it, to laeed in the same situation, with
respect to damages, as if the contract had bedorped.( RJ Douglas Sc and J
Faulkner, Claims for Consequential Pecuniary LES9T), P.8 ilaalaa).

james T.Nyest®litti Yaadannoo lakk.11ffad784.

22 Anthony JuchaQlitti yaadannoo lakk.15ffaa2.

% Anthony Juchaakkuma 22ffaa.
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jedhamee hin tilmaamamne tokko ga’'uu ni danda’&haka biraa
dabalachuun miidhaan biraa (fagoo ta’e) ga’'uu nidd&a kan jedhu dha.
Kana irraa kan ka'e biyyoota sirna seeraa ‘comnam lhordofanitti
beenyaan miidhaa waliigaltee irraa maddu daangdea akabaatu
taasifameera.

Safartuun daangaa itti-gaafatamummaa miidhaa \adtkig irraa maddu
jalgaba dhimma armaan olitti cagafamefiadley v Baxendale
hundeeffame. Qabiyyeen isaas:

Where two parties have made a contract which orteerh
has broken, the damages which the other party otght
receive in respect of such breach of contract shel such
as may fairly and reasonably be considered eithsirag
naturally, i.e. according to the usual course ahygs, from
such breach of contract itself, or such as may oeably be
supposed to have been in the contemplation of frerties,
at the time they made the contract, as the probeddalt of
the breach of it

Bu'uura gajeeltoo kanaan sababa waliigalteen hiawweatamiin
hafeef beenyaan gaafatamu:

1. Midhaa adeemsa uumamaan raawwatamuu  dhabuu
waliigaltichaan dhaqgabuu danda’'u (damages fairlgd a
reasonably be considered as arising naturallyn fitee breach )
ykn;

2. Gareen waliigaltee raawwatan yeroo waliigaltee isaadti
gareen tokko yoo waliigalticha raawwachuu baatelinaia ga’'uu
danda’a jedhanii yaaduun ni danda’ama.

#Hadley (himataa) v Baxendale(himtamaa) (18549381 FF 354 - 355.(http:/
www.lawnix.com/cases /hadley-baxendale.html
24 Robinson v Harma(848) 18 LJ Ex 202, 1 Exch 850 at 855, 154
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Miidhaawwan gared?? jalatti kufan miidhaawwan kallatfi yoo ta’an
itti-gaafatamummaa  miidhaa kanaan dhufu gareen dame
waliigalteedhaaniyyuu daangessuu yookin hambisuu hianda’anf®
Gama biraatiin, miidhaawwan garee™® jalatti kufan immoo
miidhaawwan waliigaltichi raawwatamuu dhabuu isaaai al-kallattiin
dhufan (consequential loss) yoo ta’an, miidhaawwam adeemsa yeroo
hundaan dhaqgabuu danda’u ta’'uu baatus hariirodugidsaanii jiruun
himatamaan miidhaan kun ga’'uu danda’uu isaa kamtimuu danda’u
dha. Itti-gaafatamummaa miidhaa/kasaaraa kana maddu gareen
falmitootaa waliigalteedhaanis daangessuu danda’u.

Haala kanaan miidhaa al-kallatti raawwatamuu doabualiigaltee
hordofee dhufu keessatti gareen miidhame yeroo igadtichi
taasifamutti waliigaltichi sababa hin raawwataniiinniidhaa ga’'uu
danda’a jedhamee garee waliigalticha taasiseenadinuu danda'u
hammata. Miidhaan ga’'uu ni danda’a jedhamee yaataandhama-
gabeessaan tilmaamamuu kan danda’'u yeroo waldbaltaasifamutti
hubannoo gareen waliigalticha taasisan gaban yolokbannoo gareen
waliigalticha hin raawwatiin hafe gabu irratti kanndaa’'u ta’&® Kunis
gareen waliigaltee seenu tokko yeroo waliigaltichawwatutti “osoon
dirgama gama koo hin raawwatiin hafee miidhaa akitargaree kaan
irra ga’uu danda’a?” jedhee hanga tilmaamu jechthau d

Qajeeltoon kun yeroo ammaa kanatti biyyoota sircemmon law’

hordofan kanneen akka Amerikaa, Kanaadaa fi Awabyaatti hanga
itti-gaafatamummaa miidhaa waliigaltee irraa madihangessuuf kan
gargaaru dh&®

% Thomas A.DiamondQlitti Yaadannoo lakk.10ffg&668-669.

% yaadrimeen kun duraan dhimma “Croudace Constmdttd v Cawoods Concrete
Products Ltd” irratti kaa’ame waan ta'eef ‘Croudadew’ jedhamuun beekama.
Oltti Yaadannoo lakk.15, F 8.

27 Anthony JuchaQlitti Yaadannoo lakk.15ffad12.

% Akkuma 27ffagF4. “What was at the time reasonably so foredead#pends on the
knowledge then possessed by the parties, or, atvalhts, by the party who later
commits the breach” jedha.

2 Michael Polking HorneExclusion Clauses: Navigating the MinefieRaris Energy
Series (2012), No 6, P2.
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2.2. ITTI-GAAFATAMUMMAA GOCHA BALLEESSAA
IRRAA MADDU (TORT) KEESSATTI

Beenyaan kasaaraa al-kallattii hariiroo waliigalté&eessatti qofa 0soo
hin taane osoo waliigalteen hin jiraatiin itti-g@@amummaa dhufu
keessattis gaafatamuu dand®a.Hariiroo waliigaltee fi itti -
gaafatamummaa waliigaltee alatti dhufu keesbattnyaan miidhaa al-
kallattii gaafatamuu danda’us, daangaan haguuggidhalm kanaa
garaagarummaa ni gabaata.

Itti-gaafatamummaa gocha balleessaa irraa maddss&te daangaan
kasaaraa al-kallattii dhimmaa dhimmatti garaagaramnmi gabaata.
Fakkeenyaaf, itti-gaafatamummaa dagannoo irraa mgdd fudhanne
akka waliigalaatti himatamaan kan itti-gaafatamuchyo yommuu
raawwatamutti miidhaawwan gochichi hordofsisu yasduyeroo
danda’amu dh&' Haala kanaan, namni balleessaa ofiitiin qabeeaygan
biraa irraan miidhaa geessisee tokko gatii gqabebnypaasu kaffala.
Dabalataan miidhaan gabeenyicha irra ga’uu isaabimaan gqabeenyaa
meeshicha fayyadamuun dantaa argachuu malu ykna buaallagaa
argachuu malu (lost profit) akka dhabu gamanumaaekin
(tilmaamuun) ni danda’ama. Miidhaan kun miidha&allattii miidhaa
gabeenyicha irra ga’e hordofuun dhufu waan ta’nirfhatamaan kasaara
kanaafis itti-gaafatamaa ta’a. Gama biraatiin gardumatamaan
dagannoodhaan osoo hin taane, itti yaadee gochizebtsha kan
raawwate yoo ta’e hangi itti-gaafatamummaa caaliiniean bal’atu ta’a.
Fakkeenyaaf dhimma biyya Ingilizioyle v Olby (Ironmongers) Ltd
irratti  himatamaan balleessaa itti yaadee waawwaseef kasaara al-
kallattii ga’uu danda’a jedhamuu oliif itti-gaafataa ta’eerd’

%Consequential pecuniary losses recoverable irctottern analogous situations with
those regarding breach of contract. Such conseiglidosses may include wasted
expenditure, loss of profits and medical expenses.

R J Douglas Sc & J Faulkner, Claims for ConsegaéRtcuniary Loss (2007), P 18.
%1 Akkuma lakk.30ffaaF19.

$211969] 2 QB 158 at 167 per Lord Denning. An intenal wrongdoer is liable for all
of the loss that flows as a direct consequencénefdeceit including consequential
loss not limited to losses that are reasonablystgable or within its reasonable
contemplation. _www.thomsonreuters.com.au/productfitds/720502512/contract
p5_esso_v_mardon.
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Akka waliigalaatti, biyyoota sirnacommon law’ hordofanitti itti-
gaafatamummaa miidhaa gocha balleessaa irraa maddissatti
daangaan kasaaraa al-kallattii kan waliigaltee airmmaddu caalaa
bal'ata®®* Haala kanaan, miidhawwan gahan gocha itti-gaaiatamaa
fide hordofanii kan dhufan ta’an illee namni yaaliteama gabeessa gabu
gochi balleessaa raawwatame miidhaa jedhame kamgdhsiisuu
danda’u ta’'uu gamanumaan kan tilmaamuu hin dandegay ta’e, itti-
gaafatamummaan hin jiraatu jechuu dha.

2.3. HARIIROO INSHURAANSII QABEENYAA KEESSATTI

Biyyoota akka Ameerikaa fi Ingilizzitti inshuraamsi gabeenyaaf
kennamu miidhaawwan al-kallattii balaa tokko irraaddan haguuggii
inshuraansii gofaatti yoo argatan malee inshuraagabeenyichaaf
galameen kan beenya’'u miti.Haala akkasii keessatti kasaaraan al-
kallatti dhaqggabe sababa balaa haguuggiin kennfimeéa’'us
inshuraansii qabeenyaaf kenname keessatti waanhdmmmatamneef
abbaan gabeenyaa kasaaraa al-kallattiif (busimgesruption policy or
consequential loss policy) qofaatti inshuraansiitatai Hariiroo
waliigaltee inshuraansii gabeenyaaf kennamu keéskataaraa al-
kallattii kan jedhamu sababa balaa ykn miidhaa eaye irra ga’'uun
hanga qgabeenyi miidhame hojii isaatti deebi’uttiiiggookin bu’aa
abbaan gabeenyaa argatu ture yoo ta'u, inshuradtesinaraa al-kallattii
(business interruption policy) kasaaraa kana bdkkasuuf haguuggii
inshuraansii kennamu di&Haguuggiin inshuraansii kasaaraa al-kallattii
sababa miidhaa gabeenya irra ga’een hanga gabeemyiame hojii

33 Jeffrey Michael Cohen, Steven J. Brodie and Lywiamack Kenney, Recovery of
Extra-Contractual (Consequential ) Damages in Fiesty Bad Faith Cases, P1.

% Oltti Yaadannoo Lakk.30 ffaguula 20.

% Insurance of property prima facie covers that proponly in respect of the loss
attributable to its own value. consequential lesme not recoverable unless they are
separately insured. Modern Insurance lalled., P225. Maurice v Golds borough, Re
wright and pole.

% Material Damage and Business Interruption “All Kis Policy Document,
(http://www.cila.co.uk/files/ABI%2520Blue%2520Bodkle%2520Book%2520secti

0n%25202.pdf p.18.)
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isaatti deebi’utti galii fi bu’aa abbaa qabeenyaaa hafe beenya’uu dha.
Faayidaa fi kaayyoo inshuraansii akkasii ogeessamiibsan:

The purpose of business interruption insurance as t
indemnify the insured against losses arising frohe t
inability to continue the normal operation and ftinas of
the business or industry insuréd.

Akka yaada kanaatti kaayyoon inshuraansii kasaarkallattii gabeenyi
yookin daldallii haguuggii Inshuraansii gabu tokdkalagaa isaa idilee itti
fufuu dadhabuu isaatiin kasaaraa irra ga’'u beenydha.

Gama biraatiin, haguuggii inshuraansii gabeenyaafnkme keessatti
inshuraansii kennaan kasaaraa al-kallatti goche@a i maddeef itti-
gaafatamaa ta’uu baatus, inshuraansii kennaannd&gmma ofii sababa
bahuu dhabeef kasaaraa kallattis ta’'e al-kallattiiaggabuuf itti-

gaafatamaa ta'uu jalaa kan hafu miti. Kasaaraaakbdtkii waliigaltee

inshuraansii irraa maddu yeroo jennu, miidhaa daangaguuggii
waliigaltichaan ala dhufu dhdeemsi T.Niyeestedasaaraa al-kallattii
kana yoo ibsu:

‘Those contract damages beyond the policy covendgeh might
not flow immediately and directly from the breacht bvhich
nevertheless were the foreseeable and probableltre$uthe
breach’ jedheer&®

Kunis, kasaaraan al-kallattii waliigaltee inshursiamiidhaawwan
daangaa haguuggiin kennameen alatti dhufan ta’eeylb@ miidhaa
0s00 hin kaffalamiin hafee osoo hin taane sabakalt@a(yerootti)

raawwatamuu dhabuun hordofsiisuu danda’a jedhanaeelaynuu
ta'uu agarsiisa. Hariiroo inshuraansii keessatti aatibatni
inshuraansii bakka waliigalteen ifatti hin kaa'artnekaffaltii

yerootti raawwachuu diduu isaa irraan kan ka'e &esa al-kallattii

37 Craig Russell, Blackman Steven and Burgess DaBissiness Interruption
Coverage a Premier for Before and after the Storm.
3 James T.Nyest@®litti Yaadannoo lakk.11ffaa1.
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ga’uuf itti-gaafatamuu gaba moo hin gabu kan jedfaiti biyyoota
garaagaraa keessatti gabxii falmisiisaa ture dibaikkgama tokkoon
dhaabbatni inshuraansii dirgama ofii yerootti raaehuu
dhabuudhaan miidhaa dhaggabu (miidhaa al-kallatéibalatee)
akkuma waliigaltee kaanii kaffaluuf itti-gaafatamtea kan jedhu
yoo ta'u, gama biraatin immoo waliigalteen akkasdfii
isaatiiniyyuu kaffalti maallagaa waan ta'eef yeramsoo hin
kaffalamiin tureef dhala kaffaluu irra darbee madhal-kallattiif itti-
gaafatamummaa hin hordofsiisu kan jedhu Hha.

Haata’u malee, inshuraansii kennaan miidhaan gasao beekuu sababa
gahaa malee ykn ta’e jedhee kaffaltii yerootti reashuu yoo dide
sababa kanaanis miidhaan diinagdee dabalataa @sstuir fudhataarra
yoo ga’e beenyaan miidhaa hanga maallaga waligaitatti ilaalameen
gofa daanga’'uu hin gabu yaadni jedhu kan fudhatargachaa dhufe
dha. Kunis yaadrimee kaayyoon haguuggii inshuraansilhaa ga’'eef
maallaga kaffaluu gofa osoo hin taane, inshuraduosihataan sababa
balaa haguuggii argateen miidhamee akka hin hagneojti akka argatu
gochuu dha yaada jedhu kan bu'uureffate Yha&anaafuu, itti-
gaafatamummaa ilaalchisee waliigalteen inshuraagaijeeltoowwan
seera waliigaltee kaaniin kan bitamu ta’a jechuadh

39 Fakkeenyaaf, biyya Ingilizzitti akka dhimm@he President of India v Lips
Maritime Corporation [1987] 2 Lloyd’s Rep’irratti murtaa’etti dhaabbatni
inshuraansii sababa beenyaa yerootti kaffaluu difatheala irraa kan hafe kasaara
dabalataa kaffaluu hin dirgamu jedhamee murtaa’'eera

“Fakkeenyaaf Manni Murtii Amerikaa dhimma beekamdi-Economy” irratti
yaadrimee kana bu'uureffachuun murteesseera. Kaklgss itti aanutti ibseera “The
purpose of the insurance contract was not justet®ive money, but to receive it
promptly so that in the aftermath of a calamitowerg the business could avoid
collapse and get back on its feet as soon as pesshen an insured in such a
situation suffers additional damages as a resularofinsurer's excessive delay or
improper denial, the insurance company should siabte for these damages. This is
not to punish the insurer, but to give the insuitsdbargained-for benefit.” Bi-
Economy Market Inc. v. Harleysville Ins. Cd.0 N.Y.3d 187,856 N.Y.S.2d 505
(2008).

“1 Dhimma biyya Amerikaa Clark v. Standard Life and Accident Ins. C68
lIl.LApp.3d 977 (1st Dist. 1979)” irratti manni miryaada kana bu’uureffachuun
ibseera.
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Haala kanaan dhaabbatni inshuraansii dirgama \a#kig inshuraansiin
seene raawwachuu dhabuu isaatiin miidhaa ga’'uu adangdhamee
yaadamuu danda’uuf itti-gaafatamaa ta’a jechuu’@ha.

3. KASAARA AL-KALLATTIl: SEERA ITOOPHIYAA
KEESSATTI

Kutaa kana keessatti, yaadrimee kasaaraa al-kalattra Itoophiyaa
keessatti hariiroowwan waliigaltee (general conjrawaliigalteen osoo
hin jiraatiin itti-gaafatamummaa dhufu (extra caewtual) fi waliigaltee
inshuraansii keessatti ilaalla.

3.1. HARIIROO WALIIGALTEE KEESSATTI

Hariiroo  waliigaltee  keessatti sababa raawwatamuthabdu
waliigalteetiin miidhaa ga’'uuf  gareen dirgamai dsfeahuu dadhabe
yookin yerootti raawwachuu dadhabe beenyaa kaffghhu waliigaltee
keessatti cagasuu dandd®uHanga beenyaa kaffalamuu gabu bu’uura
Seerra Hariroo Hawaasaa kew.1889 waliigalteedhdamngessaniiru
yoo ta’'e itti yaadee ykn dagannoo/balleessaa ifaeta osoo hin
raawwatiin kan hafe yoo ta’e malee waliigaltichinga beenyaa akka
daangesseetti fudhatarffa.

Gareen waliigalatee taasisan duraan dursa hangaydeeekana
waliigaltee isaanii keessatti kan hin cagasne w®, beenyaan bu’uura
Seera Hariiroo Hawaasaa kew.1790-1805'tti shallagd@n’uura kanaan
akka Seera Hariroo Hawaasaa kew.1799 (1) tti habgenyaa
waliigalteen raawwatamuu dhabuu isaatin miidhaduwgadanda’u

jechuun kan namni dhama-qabeessi yaaduu dandaaitalk kew.1799

2 When an insurer fails to pay a valid claim, it mag liable to pay not only the

benefits payable under the policy but also the arhotiany additional loss suffered by
the insured as a result of the insurer’s failureody. Brescia v QBE [2007] NSWSC
598.

“3Seera Hariiroo Hawaasaa, Oltti yaadannoo lakk.8fzav.1889. Walliigalteen akkasii

yoo jiraate, miidhaan gabatamatti ga'e jiraachuadbaatullee gareen dirgama hin
baane beenyaa kaffaluuf itti gaafatamaa ta’'uunhsadafu. (kew.1892(1)).

“ Akkuma 43ffaa, kew.1892(2).
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(1) jalatti tumameer&® Haata’'u malee, akka Seera Hariiroo Hawaasaa
kew.1801'tti miidhaan gabatamaan gahe kan haaladtaryaadameen
olitti yoo dhufe abbaan idaa gaafa waliigaltichagdamutti miidhaan
akkasii gahuu kan danda’u ta’'uu hariiroo gidduuamatureen kan
beeku ture yoo ta’'e, miidhaa olaanaa kanaaf kawgatifatamu ta’a.
Qajeeltoon kun yaadrimee itti-gaafatamummaa kaaaar&allattii sirna
“‘common law” waliin garaagarummaa kan gabu miti.k&ka armaan
olitti ibsame biyyoota sirna “common law” hordoftini hariiroo
waliigaltee keessatti kasaaraa al-kallattiif beamyskaffalamu yeroo
waliigaltee taasisanitti sababa hariiroo addaalgiddaanii tureen gareen
tokko yoo waliigalticha raawwachuu baate miidhadugadanda’a
jedhanii yaaduu danda’ani dha. Kanaafuu, yaadrimedn-
gaafatamummaa kasaara al-kallattii seera waliigakeenya keessatti
kan hammatame ta’uu ni hubatama.

3.2. HARIIROO ITTI-GAAFATAMUMMAA WALIIGALTEEN
ALA DHUFU KEESSATTI

Hariiroo itti-gaafatamummaa waliigalteen ala dhik&essatti gajeeltoon
waliigalaa beenyaa miidhaa haala itti shallagamwer&eHariiroo
Hawaasaa kew. 2091 jalatti kaa’ameera. Bu'uura sukenaan gareen
seeraan beenyaa kaffaluuf itti-gaafatamaa ta’e y@@engochi itti-
gaafatamummaa hordofsiise miidhamaa irraan ga’@nwahl gixa ta'e
kaffala. Haala kanaan gochi tokko itti-gaafatamuramaliigalteen alaa
kan hordofsiise yoo ta'e gareen itti-gaafatamaae taliidhaawwan
gochichi hordofsiiseef itti-gaafatamaa ta’a jechdha. Akka Seera
Hariiroo Hawaasaa kew.2151 (2)'tti immoo miidhamamaiidhaawwan
gocha tokko irraa maddan, miidhaa fuula duraa @éba) iddoo tokkotti
walitti gabee yoo hin gaafanne yeroo biraa gaafackakka hin
dandeenye kaa®. Kunis seerri itti-gaafatamummaa waliigalteen alaa

5 Beenyaan kun beenyaa miidhaa kallattin raawwatamibabuu waliigaltee irraa
maddu dha.

“® The victim may not bring a fresh action for compation for other damage she has
suffered unless such damage was caused indepgnasénthat for which she has
already claimed compensation.
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biyya keenyaa kasaaraa kallattii fi al-kallattidab tokkotti gaafachuun
akka danda’amu kan agarsiisu dha.

Gama biraatiin, miidhamaan himannaa beenyaa dlaye@sdhaawwan
kallattii fi al-kallattii iddoo tokkotti gaafachuilkan danda’u ta’us,
miidhaan al-kallattii dhaggabe haalawwan tilmaamamuhin
dandeenyeen kan babal'ate yoo ta’e, manni murjeelf@o waliigalaa
armaan olii irraa goruun tilmaama sammuun hangdhraa ga’'ee gaditti
akka kaffalamu murteessuu dand®aAs irratti, manni murtii hanga
beenyaa kaffalamuu gabu xiggeessuu danda’a makeydan kasaara
al-kallattii fuulduraa akka hin gaafatamne kan dgsu miti.

3.3. HARIIROO INSHURAANSII KEESSATTI

Hariiroo inshuraansii keessatti amalaa fi haalanpaan miidhaa al-
kallattii itti-gaafatamu hubachuudhaaf gosoota umahnsii biyya keenya
keessatti kennaman adda baasuun ilaaluun barbaackilsa. Seerri
daldalaa biyya keenyaa inshuraansii bakka gurguddowatti hiree
kaa’'eera. Inshuraansii miidhaaf kennamu (insuragzenst damages) fi
inshuraansii namaa (insurance for persons}® thshuraansiin namaa
inshuraansii jireenyaa fi inshuraansii sababa bfaldaukkubaaf galamu
kan hammatu yoo ta'u, inshuraansii beenyaa waantdaneef hangi
inshuraansii fudhataaf kaffalamu hanga miidhaanodsm daangofne
waliigaltee irratti cagafamu dR4. Inshuraansiin miidhaaf kennamu
inshuraansii miidhaa gabeenyaaf kennamu (insurdaceobjectsy*i
inshuraansii itti-gaafatamummaa beenyaaf kennammsui@nce of
liability for damagesf kan hammatu yoo ta'u, inshuraansii beenyaa
jedhamuun beekama.

47 Kana malees akka Seera Hariiroo Hawaasaa kew.{®J7Tti tumaaleen seera
waliigaltee kutaa waliigalaa dhimma falmii hariire@liigalteen alaafis raawwatiinsa
ni gabaatu.

“8 Seera Hariiroo Hawaasaa kew.2101.

9 Inshuraansiin namaa- Inshuraansii jireenyaa; fhimaansii sababa balaa fi
dhukkubaaf galamu dha.

* Seera Daldala®litti Yaadannoo 7ffaskew. 689.

°! Akkuma 50ffagkew. 675-684.

°2 Akkuma 51ffaakew.685-688.
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Inshuraansii namaa keessatti hangi itti-gaafatamamnnudhaabbata
inshuraansii hanga miidhaa fayyadamaa irra ga'dagfimn osoo hin
taane raawwatamuu yookin raawwatamuu dhabuu ha8lkod irratti

hundaa’'uun garshii waliigaltee irratti cagafame fédaf waan ta’'eef,
miidhaa kallattii fi al-kallattii fayyadamaa irraag shallaguun hin
barbaachisu. Ta'us, dhaabbatni inshuraansii kaffedt yerootti

raawwachuu dhabuu isaatiin miidhaan dabalataa kagghbe yoo ta’e,
armaan gaditti kan ilaallu ta’a.

Inshuraansii gabeenyaa fi inshuraansii itti-gaaatamaa miidhaa garee
sadaffaaf seenamuufis dhaabbatni inshuraansii amidgabeenya irra
ga’e yookin miidhaa garee sadaffaa irra ga’e bdkkasuuf waliigala.
Inshuraansiin akkasii inshuraansii beenyaa waaeeta’hangi itti-
gaafatamummaa dhaabbata inshuraansii qajeeltoo ahamgdhaa
dhaggabee waliin walgixa jedhu kan bu’uureffatiataama biraatiin
immoo akka seera daldalaa kew.665'tti itti-gaafatarmaan dhaabbata
inshuraansii hanga waliigaltee irratti cagafameagbtta’a. Kanaan wal
gabatee bakka waliigalteen ifa ta’e hin jirrettirimao inshuraansii
keessatti yaadotni lameen kun haala kamiin waliswwatiinsa gabaatu
kan jedhu adda baasuun gabxii ilaalamuu gabu dleesstmattuu,
dhaabbatni inshuraansii kasaaraa al-kallattidhéi&iyaafatama moo
miti? kan jedhu akkaataa raawwii qajeeltoowwan igalaa armaan olii
irratti kan hundaa’u dha.

Haala kanaan akka bu’uuraatti hangi itti-gaafatammaa dhaabbata
inshuraansii hanga waliigaltee irratti cagafamelwzagkan hin gabne
ta'us miidhaan gahe kasaaraa al-kallattii dabaldteega waliigaltee
irratti cagafame irra kan hin darbine yoo ta'e yaade beenyaa
(indemnity) waliin kan walitti bu'u hin ta'u. Kan&au, akka yaada
barreessaa barruu kanaatti dhaabbatni inshuraamaammata irratti
kasaaraa al-kallattiif itti hin gaafatamu jedheen ldaangesse yoo ta’'e
malee, hanga fiixee waliigaltee irratti cagafametiidhaa kallattiif gqofa
0so0 hin taane kasaaraa al-kallattii illee akkafatafyoo taasifame
dhama-gabeessa dha.
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Qabxiin biraa hariiroo waliigaltee inshuraansii &satti ilaalamuu gabu
inshuraansii beenya’u keessattis ta’e inshuraar@snaa keessatti hangi
itti-gaafatamummaa dhaabbata inshuraansii beekaa'ea (waliigaltee
dhaan yookin hiikkoodhaan) dhaabbatni inshuraayeioo waliigaltee
keessatti ilaalametti ykn yeroo gahaa ta'etti yaaffdduu baatee fi
miidhaan dabalataa inshuraansii fudhataarra yoe daltgaafatama moo
hin gaaafatamu kan jedhu diaAkka yaada barreessaa barruu kanaatti
haala akkasii keessatti seerri daldalaa wanti ifathe jiraachuu baatus,
akkuma armaan olitti ibsame waliigalteen inshuraarekaakuu
waliigaltee keessaa tokko waan ta’eef; akkasumidss aeera daldalaa
kew.1'tti bakka gaawwi jirutti tumaaleen Seera kao Hawaasaa
rogummaa gaban raawwatiinsa kan gaban waan ta'&&tima
waliigaltee kamiittiyyuu miidhaa ga’'eef beenyaadhaa shallaguu kan
dhorku hin jiru. Itti-gaafatamummaan miidhaa akKagiaguuggiin
inshuraansii kennamu kan daanga’'u miti. Waliigadteeawwatamuu
dhabuu isaatiin miidhaan gaafatamuu danda’a ya® itamoo miidhaa
al-kallattii sababa waliigalteen inshuraansii ydtiooraawwatamuu
dhabeef gaafatamuu ni danda’a jechuu dha.

Kasaaraa al-kallattii dhimma inshuraansii bakkaatngoodnee ilaaluun
barbaachisaa dha. Kasaara al-kallattii gocha atdfgtamummaa fide
hordofuun dhufe (consequential loss resulting from destruction of
property) fi kasaaraa al-kallattii waliigaltee raawwachuu adbu
hordofuun  dhufe (consequential loss resulting from non
performance/delayed performance of the insurancetraot itself).
Fakkeenyaaf, konkolaataan haguuggii inshuraansiu gakko miidhaan
irra ga’e hanga bakka bu'utti bu'aa hafe gareejadgabaa jalatti kan
ramadamu yoo ta’u, dhaabbatni inshuraansii baladmg osoo beekuu
yeroo waliigaltee irratti ilaalametti gabeenya rhadneef beenyaa malu
kaffaluu osoo gabuu sababa tursiiseef miidhaa dieagal-kallattiin
dhaggabe immoo garee lammaffaa jalatti kan ilaala@iajechuu dha.

% Akka Seera Daldalaa ltoophiyaa kew.665 jalattichifame beenyaan yerootti
kaffalamuu gaba. Yeroon kun imaammata irratti yao dagafamne seera waliigaltee
waliin ilaaluun gaarii ta’a (Kew.1756 fi 1771).
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Fakkeenyaaf, inshuraansii miidhaa garee sadaffaaga’uuf seenamu
keessatti dirgamni dhaabbata inshuraansii itti@aaiummaa garee
sadaffaan bu'uura tumaalee seera hariiroo hawakeaa2027-2163
gabaatu beenya’'uuf waliigala. Haala kanaan gamakotok itti-
gaafatamummaa hariiroo seera waliigalteen alaafudbakka bu’iinsa
kan gabaatu yoo ta'u, gama biraan immoo dirgamaa kafii bahuuf
dirgama waliigaltee irraa maddu ni gabaata jechima. dBeenyaan
miidhaa al-kallattii gocha balleessaa miidhaa dae hordofu yoo ta'u;
kan waliigaltee immoo dhaabbatni inshuraansii dirgaofii yerootti
bahuu dhabuudhaan miidhaa dabalataa gaheef itatgaza ta’a.

3.4. ITTI-GAAFATAMUMMAA KASAARA AL-KALLATTII
WALIIGALTEEN DAANGESSUU

Itoophiyaa keessatti itti-gaafatamummaa kasaakaldtti daangessuuf
waliigalteewwan kaan keessatti hedduu kan barattetieu baatus,
waliigaltee inshuraansii keessatti kasaaraa a&ttaldhufuuf nshuraansii
kennaan itti-gaafatamaa hin ta’'u keewwata jedhogydammachiisan ni
mul'ata. Fakkeenyaaf, unka imaammata inshuraanshaabbatni
Inshuraansii Awaash konkolaataa daldalaaf gophdek&er (1) (b) fi
7(11) (m) irratti dhaabbatichi miidhaa al-kallattitti-gaafatamaa akka hin
taane kaa'a.

Haata’'u malee, tumaalee Seera Hariiroo Hawaasaanmoga gaban
waliin yoo ilaallu; gareen lameen beenyaa miidhaaiigalteedhaan
daangessuu kan danda’an ta’'us gosa miidhaa ihattilaa’ee 0soo hin
taane maddi isaa ilaalamuu akka gabu hubatama.eEakkaf, akka
seera Hariiroo Hawaasaa kew.1887’ tti hariiroo igaltee keessatti
gochi balleessaa yoo jiraate malee beenyaa miidhadigaltee

raawwachuu dhabuu irraa maddu waliigalteen hamhisuanda’ama.
Gama biraatiin garuu, waliigalteen kan hin raawwaita hafe itti yaadee
yookin dagannoo yookin balleessaa olaanaadhaan teom itti-

gaafatamummaan isaa kan waliigaltee irratti cagaéamosoo hin
daanga’iin hanga miidhaa dhaggabe waliin gixa takka gabu Seera
Hariiroo Hawaasaa kew.1892 (2) jalatti tumameewiitbo waliigalteen
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alaa keessattis bu'uura Seera Hariiroo Hawaasaa.2kdwn itti-
gaafatamummaa beenyaa miidhaa waliigalteen daangesskan
danda’amu ta’us, gareen balleessaa raawwate wadigakkasiin itti-
gaafatamummaa jalaa bahuu akka hin dandeenye Hemada kanaan itti-
gaafatamummaan (hariiroo waliigaltees ta’e, waliegn alaa keessatti)
gocha balleessaa irraa kan madde yoo ta’'e, beenyahigalteedhaan
kan daanga’u miti. Gareen beenyaa kaffaluuf itafgeamaa ta'e
balleessa ofii raawwate yoo hin gabaatne garuunyaee kasaaraa al-
kallattii gofa osoo hin taane beenyaa miidhaa kalavaliigalteedhaan
daangessuu kan danda’u ta’'uu tumaalee kana irtagbaitama.

Hariiroo waliigaltee inshuraansii keessatti walligan akkasii haala
kamiin hilkamaa jira? kan jedhu dhimma gabatamadirv&aasnee
armaan gaditti kan ilaallu ta'ee, akka waliigalaagfaruu seerri
inshuraansii  keenya wanti ifatti kaa'e jiraachuu atba itti-

gaafatamummaan dhaabbata inshuraansii kallattiadamarmaan oliin
ilaalamuu kan gabu waan ta’eef, yaadrimeen dhimnadiigaltee fi

waliigalteen alaa akkuma barbaachisaa isaatti rogagngaba jechuun ni
danda’ama.

4. XIINXALA DHIMMOOTAA

Kutaa kana keessatti dhimmoota dhaddachi ijibbddena Murtii
Waliigala Federaalaa murteesse lama fudhachuunot@atmaan olitti
ka’an waliin hanginaa fi cimina jiru agarsiisuufajia.

4.1. DHIMMOOTA XIINXALAAF FILATAMAN

Dhimma 1™® Galmee Dh/ lj/Mana Murtii Waliigala Federaalaa
Lakk.47076™

Ka'umsi dhimmichaa himannaa waamamtuun mana muiltianaa
naannoo Amaaraatti waamamaa irratti dhiyeessitetsitu, gabiyyeen

* Dhaabbata Inshuraansii Afrikaa fi Aadde Xaayitumadee, Murtii Dhaddacha
liibbaata Mana Murtii Waliigala Federaalaa (2004ylil 12, fuula 430-434.
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himannaa ishees konkolaataan kiyya meeshaa fe'aatairra ga’'ee
himatamaan (iyyataan) haguuggii inshuraansii kerkeee jiru ta’ullee

konkolaaticha akka suphisiisuuf yerootti beeksisuseeshaalee
waan dhaabbateef meeshaalee konkolaataa kana akka buusuu fi

sababa waliigaltee yerootti raawwachuu dideef kta#taan yeroo
suphuuf barbaachisuu olitti dhaabbatee galiin kiywgean citeef beenyaa
galii cite kana akka naaf kaffalu kan jedhu ture.

lyyataan (Dhaabbatni Inshuraansii Afrikaa) bu’'uuraaliigaltee

inshuraansii  (imaammata) taasifameen faayidaa habdfaluuf

gaafatamuu hin gabu jechuun falmeera. Manni mwa#ishkonkolaataan
0s00 hin suphamiin kan ture sababa balleessaa dnmaatiini dha
jechuun himatamaan konkolaaticha sababa yerobiti suphisiisiin

turee galii himataan dhabeef itti-gaafatamaa dhahyedhaan
konkolaaticha suphisiisuuf garshii 139,000 (kumabbla tokkoo fi

soddomii sagal) fi hanga murtiin kennamutti galionkolaatichi

guyyaattii argamsiisu garshii 1500’'n shallaguunshar588,000 (kuma
dhibba shanii fi saddeettamii saddeet) akka kaffalmurteesseera.
lyyataan murtii kana komachuudhaan Mana Murtii \galaa

naannichaatti oliyyanna dhiyeeffatus Manni Murt@hlaanga beenyaa
gofa fooyyessuun murteesseera.

lyyataan murtii kana komachuun Dhaddacha ljibbdsii@na Murtii

Waliigala Federaalatti iyyanna kan dhiyeeffate y@u, komii isaa
keessaa tokko sababa balaa konkolaataa irra gagain cite

dhaabbatichi kaffaluuf itti-gaafatamaa akka hin neawaliigaltee
immaammata inshuraansichaa irratti waliigalame® gisou akkasumas
akka Seera Hariiroo Hawaasaa kew.1802 jalatti wagan ammaa
miidhaa dhaggabu xiggeessuuf dirgama gama ofiideste ta’'uu 0soo
hin madaaliin murtiin kenname dogoggora bu’'uura&kkhn seeraa
uumeera kan jedhu dha.

Dhaddachi ijibbaataas bitaa mirga erga falmisiibeeda gabxii kana
akka ijoo dubbiitti gabachuun hiikkoo kenneen gaafivaamamtuu
dhaabbatni iyyataan bu’uura waliigaltee taasifameamkolaaticha yeroo
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gahaa ta'e keessatti suphee deebisuu galii citgahayaafa murtiin
kennamutti herregamee akka kaffalamuufi dha. Bgatimmoo gaaffiin
waamamtuu kun sababa balaa konkolaataa dhaqgghgecite gaaffii

beenyaa kasaaraa al-kallatti  waan ta'eef, gaadftkasii immoo
waliigaltee inshuraansii taasifameen kan hin hagouge ta’'uu ifatti
imaammatichaan kaa’amee waan jiruuf fudhatama fabugjechuun
falmus gaaffiin waamamtuu sababa miidhaa konkaodamta ga’eef galii
cite iyyataan akka kaffaluuf miti. lyyataan dirqamaliigaltee kana
yerootti raawwachuu diduu isaatiin kisaara narra g&ka naaf kaffalu
kan jedhu dha. Kanaafuu iyyataan manneen muriiajadbmaa faalla
waliigaltee keenyaan beenyaa miidhaa al-kallatkikaa kaffalu nutti

murtaa’e jechuun falmiin dhiyeessan fudhatama habug gaaffiin

iyyattuu sababa waliigalteen hin raawwatamiiniifidghaa fi kasaaraa
ga’e naaf haa kaffalu kan jedhuu fi Seera Hariidaovaasaa kew.1790 fi
1791 kan bu'uureffate dha jechuun falmii gama kdndaa godheera.

Dhaddachi ijibbaataa itti fufuun akka Seera HadiHtawaasaa kew.1802
tti gareen waliigalteen hin raawwatamiin hafeefadabwaliigalteen hin
raawwatamiiniif miidhaa irra ga’uu malu dirgama g&pssuu gaba.
Haala kanaan dhaabbatni inshuraansii yeroo sugdahda ta’e ji'a sadii
keessatti suphuu yeroo didu waamamtuun kasaaraa Xigoeessuuf
dhamaatii gama ofii gochuun konkolaaticha hojidgebisuuf bu’'uura
Seera Hariiroo Hawaasaa kew. 1802(1) dirgama qdiianbaane.
lyyataan bu'uura kanaan kan falmate waan ta'eef nveamatuunis
dhuunfaan suphisiisuun kasaaraa xiggeessuu osaeessuu kana waan
hin raawwatiiniif bu’'uura Seera Hariiroo Hawaasaa. K802 (2) tiin
konkolaaticha dhuunfaan suphisiisuuf hanga gaheagtdiin baatii sadii
(guyyaa sagaltamni) gofti gahaa dha jechuun fomsgesnurteesseera.
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Dhimma 2 ™ Galmee Dh/ Ijj Mana Murtii Waliigala Federaalaa
lakk. 27565°

Ka'uumsi dhimma kanaa himannaa beenyaa deebii kenn®®

waamamaa "2 fi konkolaachisaa waamamad®irratti mana murtii
godina shawaa bahaatti dhiyeesse yoo ta’u, gahiyyemannaa isaa
konkolaataan gabeenyummaan isaa kan waamalffam’e konkolaataa
taaksii isaatti bu'uun guutummaatti faayidaan wlaan ta’'eef gatii
taaksii garshii 80,000 (kuma saddeettama), galiyyga taaksiin
argamsiisu guyyaatti garshii 100 kan guyyaa 211sthgar21,000 fi

konkolaaticha harkisiisuuf baasii bahe qarshii 2@@lumaagalatti
garshii 101,300 akka kaffalamuufiif gaafateera.

Dhaabbatni  Inshuraansii  Itoophiyaa  konkolaataan alamaa
(waamamaa™?) miidhaa geessiseef aguuggii kennee waan jiruidugi
galee falmeera. Manni murtichaa bitaa fi mirga ef@aisiisee murtii
kenneen konkolaataan taaksii rukkutame guutumméadtyidaan ala
waan ta’eef gatii konkolaatichaa qarshii 80,000ij gdae qgarshii 18,300
fi konkolaaticha harkisiisuuf gatii bahe waamamaiff fi iyyataan
(Dhaabbatni Inshuraansii Itoophiyaa) akka kaffataurteesseera. Manni
Murtii Waliigala Oromiyaas murticha cimseera.

Dhaaddachi ljibbaata Mana Murtii Waliigala Fedeaaaldhimmicha
iyyannoodhaan ilaalee murtii kenneen konkolaata@eakdii waamamaa
1™ (himataa jalaa) guutummaan guutuutti faayidaantalau isaatiin
galiin konkolaataan kun hojii irratti bobba’uun amgsiisu citeera.
Kanaafuu, waamamad® n miidhaa konkolaaticha irra ga’eef qofa 0soo
hin taane galii himataa irraa cite kaffaluuf sabaitinrgaafatamaa hin
taasisne hin jiru. Kana yoo ta’e immoo miidhaanktokjofti filatamee
akka kaffalu sababni taasifamuuf hin jiru. Akka Beldariiroo Hawaasaa
kew 2090'ttis beenyaan kaffalamuu kan gabu hangdhawi ga'e wal
madaaluudhaan waan ta’eef, waamamd4hgatii konkolaatichaas ta'e
galii cite akka kaffalu murteessuun sirrii dha.

% |yyataa Dhaabbata Inshuraansii ltoophiyaa Vs waaimata Damisee Warginee faa
(N-2)), murtii Dhaddacha ljibbaata Mana Murtii Waghla Federaalaa (2001), Jildii 5,
FF128-130.
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lyyataan konkolaatichi manca’eera jedhamee gatinkklaatichaa erga
kaffalamee dabalataan galiin cite akka kaffalamurtemssuun yeroo
lammaffaa akka beenya’u gochuu dha jechuu irraarhade sababa galii
cite hin kaffalleef falmii waliigaltee yookin seerbu’uureffate hin
dhiyeessine. lyyataan falmii isaatiin gati konlaka kaffalameen
konkolaataa biraa bitee fayyadamuun galiin akkaajdlin cinne gochuu
osoo danda’'uu ykn haguuggii inshuraansii kasaarabaldtaa
bitachuudhaan galiin isaanii akka hin hafne gootso danda’anii 0soo
kana hin raawwanne galii isa irraa cite gaafachmudanda’u jechuun
kan falman ta’'us iyyataan waamamd¥“4nshuraansii kenneen galii cite
akka hin kaffalle (kaffaluu dhiisuuf) kan waliigal@a’'uu hin dhiyeessine
jechuudhaan kufaa godheera.

4.2. YAADA XIINXALAA MURTIIWWAN KANA IRRATTI

Kutaa lammaffaa jalatti yaadrimee bu'uuraa kasaaiakallattii

hariiroowwan waliigaltee, waliigalteen alaa fi inshansii keessatti
ilaalleerra. Mata duree kana jalatti yaadota kanauureffachuun
murtiwwan Dhaddachi ljibbataa Mana Murtii WaliigalFederaalaa
kenne lamaan armaan olitti ibsaman irratti cimifiahangina kaasuun
kan xiinxallu ta’a.

A. Kasaara Al-kallattii Adda Baasuun llaaluu

Akkuma armaan olitti ibsame jechi kasaaraa al-Killseera daldalaa fi
seera hariiroo hawaasaa keenya keessatti ifatifaage argamuu baatus
hiikkkoon waliigalaa yaadrimee beenyaa kasaaraal&dtki seerota kana
keessatti hammatamee jira. Dhaabbiileen inshuragashagaraa yeroo
imaammata qopheessan keessatti keewwata dhaalbbatiicihaa al-
kallattiif kaffaltii hin raawwatu kan jedhu galchgau. Dhimmoota
armaan oliirraa akkuma hubatamu Dhaddachi ljiblzadfana Murtii
Waliigala Federaalaas dhimma itti-gaafatamummaaiigadteen ala
dhufuu fi Inshuraansii keessatti gosa miidhaa kadda baasuuf yaaleera.
Haata’'u malee, hiikkoowwan seeraa Dhaddachi ljibdeaskun kennu
murtii manneen murtii biyyattii kennan wal fakkaatakka ta’u gochuu fi
hubannoo waaltawaa uumuu kan gabu waan ta’eefduikikennu kan
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iftoomina gabuu fi yaadrimee sirni seeraa keeny@ek@iraa 0soo hin
goriin ta’'uu gaba.

B. Kasaaraa Al-kallatti Waliigaltee fi Gocha Balleessa
Keessatti Gaafatamu

Dhimma 1 irratti dhaddachi ijibbaataa kaffaltin beenyaabaiza
himatamaan dirgama waliigaltee inshuraansiin gadgogtti bahuu
dhabuu isaatiin kasaaraan dhaqgabe akka beenyaar&asal-kallattii
hin taaneetti ibseera. Dhaddachi ijibbaataa kaaaagd-kallattii hanga
konkolaatichi suphamee ykn bitamee bakka bu’utlii g@nkolaaticha
fayyadamuun ykn ittiin daldaluun argamu ture jechigaa hangina kan
gabu miti. Kasaaraan akkasii gocha haguuggiin irsnsichaa kenne
irraa kan maddu dha. Gama biraatiin, dhaabbathuraansii miidhaan
haguuggii kenne dhaggabuu isaa odeeffannoo osoouqgdrootti hin
suphiin/ bakka hin buusiin yoo turee fi sababa kandnshuraansii
fudhataarra miidhaan yoo gahe Inshuraansii fudhatsadaba beenyaa
hin gaafanneef hin jiru. Miidhaan akkasii gochigilraa kan madde osoo
hin taane, waliigalteen inshuraansii yerootti ra@ataanuu dhabuu irraa
kan maddu ta’'ee amala isaatiinis sababa waliigaltgerootti hin
raawwatamneef kasaara hordofee dhufe (contractueequential loss)
ta’a. Dhaddachi ijibbaataa kunis dhimmicha irratshuraansii fudhataan
beenyaa miidhaa sababa inshuraansii kennaan yetadtaltii hin
raawwatiin hafeef gaafachuu kan danda’'u ta’'uu negges kasaaraan
akkasii ofii isaatiin iyyuu kasaara al-kallatti'ua kan dagate fakkaata.
Maddi isaa garaagar ta'us miidhaan haala kanaafu ddasaara hordofee
dhufe (consequential loss) ta’'uun isaa hin hafuna&iuu, hariiroo
waliigaltee inshuraansii keessatti miidhaan beemya’ kan gochaa fi
kan waliigaltee irraa maddu ta’'uu waan danda’'uafadrimee kasaaraa
al-kallattiis kallattii lameen kana irraayyuu ilaah barbaachisaa dha.

C. Akka Bu'uuraatti Itti-gaafatamummaan Miidhaa Kallat tii fi
Al-kallattii llaallata
Dhimma lammaaffaa irratti dhaddachi ijibbaataa elég® Seera Hariiroo
Hawaasaa kew.2090 bu'uureffachuudhaan gareen adfiagamummaa
hariiroo waliigaltee malee dhufuuf beenyaa kaffaln kallattii qofa
osoo hin taane miidhaa al-kallattiifis (fakkeenyagdlii cite, baasii
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konkolaatichi itti harkifamee fudhatame, kkf) kdtfaf ittigaafatamaa
akka ta’e ibseera. Dhimmicha irratti dhaabbatshuraansii miidhaa al-
kallattii garee sadaffaa irra gahuuf itti-gaafatarh@n ta’'u jedhee falmus,
dhaddachichi dhaabbatni inshuraansii itti-gaafatamaa akkasii
hambisuuf inshuraansii fudhataa waliin kan walégaia’'uu wanta
dhiyeesse hin gabu jechuudhaan kufaa godheeraye&bignurtichaa
akkuma jirutti yoo ilaalle.

ATPANTIP aoh G- DL 1At PoohSw- P2 hthin (€977
07 UL AP heA 7Py oAt AP A0 TTLLT 1o heind 1¢C
£ 7. Ahéa PP7e70077% hawd @es® hin? froim, A4 hchC

ANPLOIP . QACTT OXIC Tao7 dmt P 7200 AL Aaoh,So-
P2 (Mh.ND< 7241 7Ph G 7HT@- (172 EI° U@ A 25850 PO D
D07 (MW DEeIP PrELm  ULP POLTh PoRC POt
/Consequential loss policyllezzi 1,PF@- A 258%P0TFD-
TG0LT (LT LYDE HPLCH PrrA)FD-} 797 A.nC# ALIIIP
07904 Prhchs AUP9° A7PAGTF 125 +ms NPm@- Poel} 147
D4 77 U, ANPhd PFO77o0- AaoiPr DEIP NA 10226 hCAC
VUL Al

Bu'uura murtii kanaatiin dhaabbatni inshuraansii-gaafatamummaa
beenyaa kasaaraa al-kallattii jalaa kan bahu duradursa
waliigalteedhaan kan daangessee jiru yoo ta’e alkkee fi akka
bu’uuraatti garuu haguuggiin inshuraansii kasaahbkallattiillee kan
haammatu ta’'uu kan agarsiisu dha. Yaadni kun mdhaddachichi
duraan galmee lakk.22162 irratti dhaabbatni insdms& konkolaataa
balaan irra ga’eef gatii isaa erga kaffalee bafleas ofii raawwate waan
hin jirreef kasaaraa al-kallattii kaffaluuf itti-geatamaa hin ta’'u jechuun
murtee kenne waliin kan wal faallessu fakka&8takkuma armaan olitti

°% Qabiyyeen murtichaa “.. A%¢0 n07e@+ NHLY OFaT94 NP GO ao@-29° FPhTPT
ALLO®- &1 [consequential lossFmPE ALLATC:: aPAh el PRLAD: il (havhnT
T4t PPN 0L aPPFT PULOAL TINGE AAPLNIC:: LAERTI avi0 (eh, © 112 +5F ZAA
AN PPLND- PavLy 47 AT RINLT- O (ldt ATR¢T0 aPh.S@-7 Aavtik 112 +97F
NP@-15. 1@ (PRI PhU-T havAhT AGsh ATE¢I0 N1%F NI 094 10T Aottt
L3 AAMLANT T4t avgpav 00040, TINLEI® AAAPLN aPn G@- Aar(IF 112 $G+F 0bLD7

M. ¢ 28,000 72 a°7F Av/ Ahed 2100 +he PO+ A0 T AATTIO-9:: jedha.
Dhimma kana irratti gareen lameen imaammata irititfjaafatamummaa kasaara al-
kallattii daangessuu isaanii wanti jedhame hin jiru
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mata duree 3.4. jalatti ibsame tumaalee seera rblariHawaasaa
rogummaa gaban waliin yoo ilaalamu gareen itti-g&ahaa ta’e gocha
balleessaa kan raawwate yoo ta'e malee itti-gaaiatamaa akka
waliigalaatti yookin gosaan adda baasanii daangessu danda’ama.
Haala kanaan maddi itti-gaafatamummaa garee beerkgdialuu
balleessaa ofii isaa yoo hin taane itti-gaafatamamkasaaraa al-kallattii
waliigalteedhaan dursanii daangessuu wanti dhonkyira. Waliigalteen
itti-gaafatamummaa kasaaraa al-kallatti daangegsoi hin jiraanne
garuu bu'uura dhimma lammaffaa armaan olii kanaamteessuun
yaadrimee beenya’uu (indemnity) waliin waan deendhdma gabeessa
dha.

Gama biraatiin, inshuraansiin  gabeenyaa fi inshsiaa
ittigaafatamummaa miidhaa garee sadaffaa irra @a’kennamu
inshuraansii bakka buusuun beenya’u (indemngyrance) ta’us hangi
dhaabbatni inshuraansii kaffaluu gabu akka seeldald@a kew.665'tti
hanga waliigalteedhaan cagafame waliin kan ilaalangabu ta'uus
dagatamuu hin gabu.

D. Kasaaraa Al-kallattii Waliigalteedhaan Daangessuu

Dhimma 1 irratti falmiin iyyataa dhaabbatni inshuraansiiidhaa al-
kallattii waliigalteedhaan (imaammata inshuraams)itdaanga’ee jira
waan ta’'eef, itti-gaafatamuu hin gabu kan jedha.dbhimmicha irratti
dhaddachi ijibbaataa gaaffin himattuu beenyaa &asa sababa
waliigalteen hin raawwatamiin hafeeti malee kasaalakallattii sababa
balaan dhufe miti jechuudhaan kufaa godheera. Aattiirgaaffiin
himattuu galii cite kan gaafa balaan gahe irragaja¢e hanga gaafa
murtiin kennamuultti galii cite hunda waan ta’eeéebyaan himattuun
gaafatte sababa konkolaataan yerootti hin suphdmmathaa gahe gofa
jechuu yoo baannellee balaan gahe hanga yeroo leatiohha suphuuf
gahaa ta’e baatii sadiitti galii sababa balaan @tensequential loss)
fudhatee galii sanaa booda hafe immoo galii salvedlagalteen 0soo0
yerootti hin raawwatamiin hafeef citetti fudhachuata dhama-gqabeessa
fakkaata. Gama biraatiin, murticha akkuma jiruum yodhanne sababa
waliigalteen yerootti hin raawwatamiin galiin kon&atichi argamsiisu
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ture mataan isaa miidhaa al-kallatti sababa wallggn hin
raawwatamiin hafe (contractual consequential Idss) ta'uu?’ Yoo
kana ta’e immoo waliigaltee inshuraansiidhaan kasaaal-kallattii
daanga’e (exclusion) isa kam ilaallata? Kasaaleal#itii gocha balaa
irraa madde moo isa sababa waliigalteen hin raawmwvaiafe irraa
madde? Kan jedhuuf deebii kan kennu hin ta’u. Kunanneen murtii
waliigaltee keessatti kasaaraan al-kallattii yooardm’'u (exclusion
clause) dhimma isa kamiif akka ta’e adda baafadikka gaban nultti
agarsiisa.

5. YAADA GUDUNFAA FI FURMAATAA

Itti-gaafatamummaa hariiroo hawaasaa garaagarasssitie akka
waliigalaatti “kasaaraan al-kallatti” miidhaa digdee taatee (gocha
raawwachuu ykn dirgama bahuu dhabuu) itti-gaafatamaa
hordofsiisu irraa madde ta’ee kan gareen miidhafnéé-gaafatamaa
ta’an taateen ennaa uumametti geessisuu danddianggaaduu gaban
hammata. Haala kanaan daangaan itti-gaafatamumntaenmda
dhimmatti garaagarummaa qgabaatus, yeroo baay esaias al-kallattii
kan jedhaman sababa miidhaa ga’een/dirgamni wHéga seename
0so00 hin raawwatamiin waan hafeef/ bu’aa hafe, ivagan dabalataa,
carraa darbe, galii citee fi qusannaa hafe dabalata

Jechi ‘kasaaraa al-kallatti’ jedhu seerota biyyegerkyaan adda bahee
ifatti tumamee jiraachuu baatus, yaadrimeen beekgsaaraa al-kallattii
seerota waliigaltee fi waliigalteen alaa keessaimmatamee jira.
Tumaaleen Seera Hariiroo Hawaasaa keewwata 1798)-2801 fi 2051
waliin yoo ilaalame hariiroo waliigaltees ta’e wgélteen alaa keessatti
beenyaan miidhaa shallagamu kasaaraa al-kalketikhn hammatu ta’'uu
ni hubatama.

Hariiroo waliigaltee inshuraansii keessatti akkdiigalaatti dhaabbatni
inshuraansii miidhaa gocha balaa tokko irraa dimafenya’uuf waliigala

*" Ibsa armaan olii lakk. 2 fi 3 jalatti kenname ik Kasaaraan al-kallattii gocha
gofaarraa 0soo hin taane sababa waliigalteen hiwwatamiin hafeenis dhaqqgabuu
danda’a.
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waan ta’eef itti-gaafatamummaa gama lamaa kan gaibet. Kunis gama
tokkoon gocha itti-gaafatamummaa hordofsiise yda, tgama biraan
immoo waliigalticha raawwachuu dhabuu yookin yetiocdawwachuu
dhabuu irraa kan maddu ta'a. Kanaafuu, hariirotunsansii keessatti
miidhaan beenya’amu kan gochaa fi kan waliigaltegai maddu ta’uu
waan danda’'uuf, kasaaraan al-kallattis akkasuma gacha irraa
madduu (business interruption loss) fi kan waltgah raawwatamuu
dhabuu irraa maddu (contractual consequential l@ija baasanii
ilaaluun barbaachisaa dha.

Qabatama jiru waliin yoo ilaallu dhaabbiileen insmansii imaammata
gabeenyaa fi itti-gaafatamummaaf kennan irrattinvkeata “yommuu

miidhaan dhaqqabutti dhaabbatidtasaara al-kallattii dhaggabuuf itti
hin gaafatamu” jedhu galchuun kan baratamaa dhbg Balmiiwwan

itti-gaafatamummaa beenyaa kasaaraa al-kallattimuitoota itti-

gaafatamummaa waliigalteen alaa fi dhimmoota iredusii irratti ni

mul’atu.

Dhaddachi ljibbaata Mana Murtii Waliigala Federaalafalmiiwwan
kasaaraa al-kallattii kana bu’'uureffachuun hiikkeeeraa kennuuf
yaaleera. Haata’'u malee, hojimaatnii fi hiikkoowwakennaman
yaadrimee sirna shallaggii beenyaa biyya keenydanwao ilaalamu
hanginni kan jiru ta’'uu hubatama. Kanas murtiww&haddacha
libbaataa Mana Murtii Waliigala Federaalaa armaaulitti
fakkeenyummaaf ibsaman irraa akkuma hubatamu kasalakallattii
gocha irraa madduu fi kan waliigaltee yerootti ramehuu dhabuu irraa
maddu adda baasuu dhabuun rakkoo hiikkoo mul'atu Hlana malees,
falmiwwan dhaabbattootni inshuraansii taasisanii rhurtiwwan
kennaman kana irraa itti-gaafatamummaa kasaar&allattii akkamii
waliigalteen daangessuun akka danda’amuu fi daangeawvwii
waliigaltee akkasii irratti hubannoon jiru gahaakakhin taane ni
hubatama.

Walumaagalatti, yaad-rimee kasaaraa al-kallattdaalaasuun ilaaluuf
tattaaffiin jiru kan jajjabeeffamuu gabu ta’ee nagiatnii fi hilkkkoowwan
kennaman yaadrimee shallaggii beenyaa miidhaa seeraa biyya
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keenyaa akeeke waliin kan walsimu ta’'uu gaba. Keeafuu, hariiroo
inshuraansii keessatti kasaaraan al-kallattii naigtwan gocha irraa
maddanii fi waliigaltee raawwachuu dhabuu irraa deadakka dabalatu
adda baasanii ilaaluun barbaachisaa dha. Kana spéleenyaan miidhaa
waliigalteedhaan daanga’u gosa miidhaa irratti laaree 0soo hin taane
madda isaatu ilaalamuu qaba. Haala kanaan, itfagaaummaan
(hariiroo waliigaltees ta’e waliigalteen alaa ked8y gocha balleessaa
irraa kan madde yoo ta'e, beenyaan waliigalteen #aanga’'u miti.
Gama biraatiin, gareen beenyaa kaffaluuf itti-gtzel@ma ta’'e balleessa
ofii raawwate yoo hin gabaatne, beenyaa kasaarkallattii gofa 0soo
hin taane beenyaa miidhaa kamiyyuu waliigalteenngassuu wanti
dhorku hin jiru. Waliigalteen akkasii yoo hin jira@e garuu itti-
gaafatamummaan jiraannaan kasaaraa al-kallattkbeehammatu ta’'uu
dagatamuu hin gabu.
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ALL ABOUT WORDS ON THE PROCEDURE OF
CONSTITUTIONAL INTERPRETATION IN ETHIOPIA: A
COMMENT ON MELAKU FANTA CASE

Dessalegn Berhanu Wagasa*

1. INTRODUCTION
The procedure of constitutional interpretation gageas to how and
where constitutional complainants are presentedrioned, and finally
enforced by the concerned official. In a nutshetie may comfortably
conclude that procedural rules, in essence, gifeetef‘life”) to the ends
sought to be achieved by the Constitution.

However, the relevance of the constitutional commplprocedure is not
yet familiar practice in Ethiopia. Nor is the disttion between objective
and subjective purposes of the constitutional camphvell understood.
This has been reflected when the House of Federétierein after HoF)
declared unconstitutionality of laws Melaku Fenta v. Federal Ethics
and Anti- Corruption Commission Prosecutor Team(herein after
Melaku case). The Federal Democratic Republic bfdpia (herein after
FDRE) Constitution, particularly under Article 82) (has been less clear
on the procedure to be employed in the process dpfidecating
constitutional issues. It has created confusioniqudarly regarding the
initiation of constitutional complaint.

If one considers the plain meaning of the provisianlaw must be
contested for its unconstitutionality. And condidnal interpretation
could be undertaken if there is contestation ofomsttutionality of law,
which bears a plaintiff versus defendant court égraiihen the contest or
dispute over the unconstitutionality of legislasoanacted by House of

*LL.B (Haramaya University); LLM ( Addis Ababa Urgvsity),Lecturer at Wollega
University, School of Law; email addresgtessalegnbirhanu2 @gmail.com

! The Former Director General of the Ethiopian Resanand Customs Authority,
Melaku Fenta V. Anti Corruption Prosecutor Team ¢iB®mn of HoF on Thursday,
January 2, 2014 unpublished).
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Peoples Representative (hereinafter HOPR) mustubenited to the
Council of Constitutional Inquiry (here in after §C

On the other hand, Article 84(2) of the FDRE Cdnstn by itself
provides ‘any court or any affected party has ilgatrto challenge the
unconstitutionality of laws (federal or state)’. thear statement, any
court or interested party has the right to subnhie tissue of
unconstitutionality to the CCI. Accordingly, if ampurt or any affected
party has the right to challenge the unconstitatiioy of laws (federal or
state), constitutional interpretation could be utaleen without the need
for a dispute or contest, which bear a plaintiffsus defendant court
drama. We should therefore ask what the meaningriitle 84 (2) is
with the issues relating to initiation of constitutal interpretation.

In addition, for most, if not for all, in the pa®8 years, declaration of
unconstitutionality of laws enacted by HoPR is avnghenomenon in
Ethiopia. Recently, the HoF has passed decision dealares laws
enacted by HoPR did contradict with the FDRE Camtstin for the first

time in Melaku’s case.The reasoning of the HoFhest tadjudication of
cases by the Federal Supreme Court on the basits dirst instance

jurisdiction violates individual’'s constitutionappeal right. ie decision

on Melaku’s case is strange and has attracted tteatian of many

people.lt is strange because, there is ‘prevalent’ permeghat such kind
of decision is not attemptable by the HoF. The Bshocomments thus
necessary on decision rendered by the HoF andrthenant that claim
‘unconstitutional declaration of unconstitutiongliof laws in Melaku’s

case. And it is also necessary to comment on tloe ef the latter that
argued the unconstitutionality of decision of theFHon the ground that
contentof the argument did not succeed in attracting ghariticism

This case comment is written not in attempt to wukscconstitutional
interpretation and which organ is empowered to didate constitutional
complaint. Rather, it has purpose of analyzingsléivat create confusion
pertaining to the procedure of constitutional iptetation, particularly its
initiation. Besides, it attempts to portray the asfulogy of events
accompanying the first ever form of declaratiorun€tonstitutionality of
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laws enacted by HoPR as unconstitutional by the.Hto&lso discusses
the former perception and practice on the riglagpeal in a case when the
Federal Supreme Court has exclusive first instgngsdiction. It argues
the decision of the HoF in Melaku’s case is used &mdmark decision
of constitutional interpretation and shows the kdeavn of the
perceptions that the HoF is not independent, imglatb declare
unconstitutionality of laws enacted by HOPR. Thenowent begins with
summary of the Melaku's Case and emphasis on milofgthe Federal
High court and the HoF. The next part providesudismn on procedure of
constitutional interpretation, particularly itstiation in Ethiopia. The rest
part gives analysis on the decision.

2. SUMMARY OF THE CASE

In Melaku’'s case, the Federal High Court referreé tase to the
CCI/HoF seeking for constitutional interpretatiom dhe issue of
jurisdiction. In this case, the Federal High Caururisdiction to try

Melaku was challenged on the ground that the defetydMelaku is a
government official with a ministerial portfolio agell as member of the
Council of Ministers and shall be tried by the Fadl&upreme Court by
citing Art.8 (1) of the Federal Courts Establishin@moclamation No

25/1996 and Art.7 (1) of the Revised Anti-Corrupti8pecial Procedure
and Rules of Evidence Proclamation No 434/2005

The court, presided by three judges, in its unansnling, questioned
the constitutionality of these articles considerthgt the defendant will
be deprived of his constitutional right to appea&anteed under Article
20(6) if his case is to be tried by the Federalr8oe Court. Therefore,
the court ruled that the issue as to which cowtikhhave jurisdiction to
preside over the case needs constitutional interjove and referred the

2 Article 8(1) of the Federal Courts Establishmemdamation No 28996 provides
that the Federal Supreme Court will have firstanse jurisdiction on offences for
which officials of the Federal Government are hb#ble in connection with their
official responsibility. Similarly, Article 7(1) fothe Revised Anti-Corruption Special
Procedure and Rules of Evidence Proclamation N&/24®5.provides that the Federal
High Court will have first instance jurisdictionhatr than those cases for which the
Federal Supreme Court has first instance jurisaficti
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case to CCI/HoF based on its own initiation. Fypathe HoF declared
the unconstitutionality of Article 8(1) of the Fedk Courts
Establishment Proclamation; and Article 7(1) of tRevised Anti-
Corruption Special Procedure and Rules of Evidéiroglamation on the
ground that if his case is to be tried by the Fadd8upreme Court, the
defendant would be deprived of his constitutiomgtitrto appeal.

3. PROCEDURE OF CONSTITUTIONAL INTERPRETATION
IN ETHIOPIA

Although the Constitution has been less clear @pitocedures to be
employed in the process of adjudicating constinglassues, the * law
to re-enact for the strengthening and specifying thower of
Constitutional Inquiry of the FDRE, proclamation .N#98/2013 has
attempted to clarify some of the ambiguitfedn area of procedure of
constitutional interpretation in Ethiopia includé® concrete review (in
court proceedingand individual complaints (out of court proceeding)
Let’s briefly look both concepts.

3.1. IN COURT PROCEEDING
When the issue of constitutionahterpretation arises in the court
proceeding, the interested party cannot directiggéo his complaint
before the CCI/HoF. S/he should rather presentdygsiest or complaint
before court handling the case before submittintg ithe CCI* In such
instances, once complaint is posed before the cotirtcannot
immediately declare a decision on the case. Ratheas two options:
either to reject the complaint on the ground thas not a legal issue to
call for constitutional interpretation or to subrthiat complaint to CCI if
the court is convinced that the complaint reallyndads interpretation in
deciding the casgln this regard, the proclamation seems to obligjate
courts to refer all complaints of constitutionakuss if it calls for

® Proclamation to Re-enact for the Strengthening &mkcifying the Power of
Constitutional Inquiry of the Federal DemocraticpBklic of Ethiopia, Proclamation
No. 798/2013 (hereinafter Procl. No 798/2013). Pxcior the general clauses that
empower the HoF to 'interpret the constitution tmdecide constitutional disputes' the
fDRE Constitution is silent on the exact contodrthe vague clauses.

Ibid.
®|d., Proclamation No. 798/2013, Article 4(3)
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constitutional interpretation. Also this fact olaigs us to assert that
depending on the circumstances of a case, the dmst absolute
discretion either to submit a case to the CCI itbdlieves that the
complaint calls for constitutional interpretationto reject the complaints
if the court believes that the complaint does reschinterpretation.

Whenever the court announces its rejection of traptaint and at the
same time if the suspect is aggrieved by suchtiejgadhe aggrieved can
submit his grievance by way of appeal to the CQhiwvithree months
from receipt of the decision of the cofiin such a case, CCI may order
the court to suspend until it decides on inquiry fmnstitutional
interpretation of a case.

3.2. OUT OF COURT PROCEEDING

Constitutional complaint is said to be ensued dutaurt proceeding
when fundamental rights and freedoms of any pensoradversely
affected or violated by the decision of any govesntnorgan or any
public officials® In such scenario, an individual is expected tat fir
exhaust all available remedy from government in8th having the
power with due hierarchy to consider’iOn other hand, constitution
firmly demands protection of those fundamental tSgind freedoms as
they are regarded as basic rights. That is to nseae these rights are
considered as roots on which other rights baser theistence, any
violation of such rights and liberties will be skog and seem to
contradict with constitution.

Thus, in view of this fact interested party hasgatrto raise any form of
constitutional complaint whenever s/he deems iisdalr interpretation
and then to question validity, legitimacy of theciden of public
officials by posing it before CCI. But, as it hasel clearly forwarded
before what makes complaint too difficult is intgel party cannot

®1d.,Procl. N. 798/2013, Article 4(5)
"1d.,Procl. N. 798/2013, Article 6
81d., Procl. N. 798/2013, Article 5 (1)
°1d., Procl. N. 798/2013, Article 5(2)
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directly lodge it to the CCI before exhausting otpeocedural remedies
be it judicial or administrative.

4. THE PROCEDURE AT INITIATION OF CONSTITUTIONAL
COMPLAINT
Constitutional interpretation in Ethiopia involveeme sort of inherent
procedure. It begins from the very initiation ofnstitutional complaints
by the courts or by any interested party up tol fiteecision is rendered by
the HoF. One among the various prescription of Goastitution is to
rightly pin point those persons (either physicallegal) who would be
entitled to initiate constitutional complaints. TRBRE Constitution has
tried to expressly provide those persons who waitcate constitutional
complaints asany court or any interested part} From this, one can
infer that initiation of constitutional interpreian by court is possible
since the constitution by itself provides that amurt could channel
constitutional complain to the interpreter of trenstitution. Generally,
in Ethiopia whenever constitutional interpretatmmissues before courts
of law arises, courts of any level refer the cas€€I But, the courts
do such task if they are convinced that law is gemaunt to the
constitutional right of the concerned party.

However, there may be a problem to ensure the oglaiccessibility to

the interpreter organ in a case when ‘any cougfrrall constitutional

matters to the CCI/HoF. Look, how many courts ar¢he country. For
instance, all First Instance Courts of the nineaeg states, High Courts
of the nine regional states, Supreme Court of tine negional states;
and all First, High and Supreme Courts of the fedand Dire Dawa city
administration. From this fact, it is inevitableathhuge number of
constitutional cases could be referred to HoF val @hich results a
great load to this organ. Therefore, how could @G@ich is the part timer
organ effectively accommodate constitutional isswegch need day to
day activity that will be referred from all levet oourts of the corner of

19 The Constitution of Federal Democratic RepubliEttiiopia (Proclamation number,
1/1995, Art. 84(2) (hereinafter FDRE constitution).
™ Procl. No. 798/2013, Supra note 3, Article 4(1).
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country on the matter of constitutional issues™this angle, it is very
difficult to think of having the proper protectioof the fundamental
rights and freedoms guaranteed under the constitukurthermore, as
could be inferred from minute of constitutional esbly, the drafter of
the constitution did not intend as courts refer alkes which entall
constitutional issues to the HOESo that, it is not necessary for courts to
refer all cases which entail constitutional isstegber as per Article 84
(2) of the constitution they should refer casesaiéing only
un/constitutionality of legislative acts to the HoF

The other point is the FDRE Constitution fails tefide the term
‘interested party’ and it becomes a matter of aorérsy to understand its
meaning constitutionally. Some scholar states twaere an issue of
constitutional interpretation or disputes arisethimcourse of litigation in
a court, an interested party may mean a plaintiffaodefendant™®
Because, it is a plaintiff or a defendant whoseergdt is inevitably
affected by the outcome of a case.

In spite of the controversy among the scholars, tdren “interested
party” is used to denote those whose interest istakte directly or in
directly as a result of the operation of the lawtlge legislation enacted
either by the federal or state legislature. Becaasastitutionally, the
term “interested party” could mean the defendanther plaintiff or any
party or any organ or any individual whose constial rights is
affected by the operation of the law, by the decif public officials as
well as by any other customary practices. If thententerested party is
understood and interpreted just like this, throuwgtat procedures could
these parties initiate constitutional complaint®idily, the interested
party may apply to the court if the issue is ensmecburt proceeding or

12 Minute of the Constitutional Assembly of the Tritiomal Government of Ethiopia,
V.5, December 01-04, 1994. Discussion of the Asdgroh Article 83, one member
forwarded to the assembly his fear that “if cowate excluded from interpreting the
constitution, it is difficult to say that there areurts in Ethiopia” and the response given
from the house was that courts are not totally wdedl from their traditional
interpretation power.

13 |brahim Indris, Constitutional Adjudication undére 1994 FDRE Constitution in
Ethiopian Law Review(2002)0l. 1, No.1, p. 82.

213



Joornaalii Seeraa Oromiaa [Jil.4, Lakk. 1] Oromia Law Journal [Vol.4, No.1]

directly to the CCI as the application of a certairovision of the

constitution requires interpretation. In doing dbesshould show the
transgression or the violation of his constitutibhguaranteed right by
the operation of certain federal or state legistaior by the decision of
any organ of the government.

In short, the initiation of constitutional interpaé&on in Ethiopia operates
within the above framework.

5. ANALYSIS ON THE INITIATION OF ONSTITUTIONAL
COMPLAINT IN MELAKU’S CASE
5.1. WHO COULD INITIATE CONSTITUTIONAL
COMPLAINT?

The procedure of initiation of constitutional comipkt seems less
familiar practice in Ethiopia. This is also obsatva Melaku’s case. Let
me begin with the argument of a group of people vengued that
‘unconstitutional declaration of unconstitutionaldf laws in Melaku’s
case. According to supporter of this argument, iftstance, article
headlined, ‘Unconstitutional Declaration of Uncdnstonality’**
Mulugeta Argawi argued thdtleclaring unconstitutionality of laws in
Melaku's case is unconstitutional, in and of itself the ground that
HoF/CCIl checked un/constitutionality of legislatileavs without real
controversy or dispute between the real parties tase.

The above argument rests basically on Article §b{2he constitution. |

think it is important to counter this line of argam by focusing on the
laws themselves. The criticism of this line of argnt rotates around
purely legalistic thinking that a court of law camnnitiate or raise any
constitutional matter until such a time that eitbéithe parties raise the
issue, which should, in turn, be disputed and tateby the other.

But, is this true in constitutional interpretatilike that of civil suit? Who
could initiate constitutional complaint under thBRE Constitution? Of

14 Mulugeta Argawi, Unconstitutional Declaration oftbnstitutionality Addis Fortune
(Feb.9,2014)Vol. 14, No.719, Addis Ababa).
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course, there are varying mechanisms of initiatainconstitutional

interpretation, but even then, courts do not followil procedures like
that of civil suit. Constitutional interpretatios &ll about maintaining
constitutionalism. Many cases have been raisedsa®$ of constitutional
rights (and hence constitutional interpretationsjolv were not exactly
cases of one party against the other and thenddsinot necessarily be
two litigants fighting for a case. The only precaiwh for constitutional

interpretation is people. There ought to be a spctif the population
adversely affected by the unconstitutionality dd\a.

FDRE Constitution seems partially adopted concédrasystem of
constitutional interpretation particularly regamglinthe initiation of
constitutional complaint since it has tried to pdevthose persons who
would initiate constitutional complaints as ‘anyudoor any interested
party’*®> Here, it is obvious that if there is an issue ohstitutional
interpretation in court of law, the court can by @wn initiation channel
the case to the HoF. In Ethiopia, whenever corigiital interpretation
on issues before courts of law arises, courts gflanel can refer the
matter to CCE® But, the courts do such task if they are convintted
law is repugnant to the constitutional right of twacerned party.

If we take Germany's constitutional court expereenwhich is more

similar to our system, the un/constitutionality lefjislative act is not
checked by regular courts like that of the US. €herno need to have
litigants and disputes for the German Constitutiddaurt to decide on
the unconstitutionality of a law or practiéelt has unique powers of
making any legislation ineffective which it beliesveto be

unconstitutional. It has even been criticized flaympg politics due to its
incessant interventions in the country's legistatisystent® These

examples show that there is no experience in dddaral constitutional
systems that can prove the idea that constitutionetpretation is in the

> FDRE Constitution, Supra note 10, Article 84(2)

% Procl. No. 798/2013, Supra note 3, Article 4 (1).

" Martin Borowski, The Beginnings of Germany’s FedeEonstitutional CourtRatio
Juris (2003)Vol.16,No0.2, p. 156.

18 |bid
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way civil matters are adjudicated. Those who argubdt the

constitutions should be interpreted in the way Icimatters are

adjudicated and the courts should only refer carginal issues when
they ascertain the existence of disputes, contéstmnts and specific
causes of action, failed to provide readers withaianced view since
their argument is not fair, critical and logical evhwe see from the legal
and theoretical aspects of constitutional integdren.

| believe that it is not normal for a lawyer to diwven such big

constitutional issues by picking up only two keydsrnamely "dispute”
and "contest”, from just one constitutional prosisiand jump into
unwarranted conclusions. It is not questionablet tthee defendant
(Melaku) did not initiate the case. Nor did the ggoutors apply to the
court for review of either Article 8 (1) of Proclation No. 25/1996 or
Article 7 (1) of Proclamation No. 434/2005. It wée High Court itself

that invoked the question of (un) constitutionality the pieces of
legislation and forwarded it to the CCI. For instenthose who thinks in
such a way that the court is prohibited from dangunder Article 84 (2)
of the constitution; and their selection of the -suticle as the sole
relevant provision for their argument and theiduig to consider the
problem through a comprehensive understanding of ralevant

provisions in the constitution made them to rushietach a devastating
conclusion.

It is essential to read Article 84 (2) of the catusion more critically and
show whether or not it was unconstitutional for Begleral High Court to
have initiated a problem of unconstitutionality Melaku’'s case. It is
more helpful to read all the relevant constitutiopi@visions, the whole
chapter of the constitution as it is and even théent of the
Constitutional Conference, which ratified the doemty instead of
cynically selecting one sub-article and then, ouitojust one or two
points.

Article 84 (2) of the Constitution reads, "Whereydrederal or State law
is contested as being unconstitutional and sudbpaté is submitted to it
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by any court or interested party, the Council sbalisider the matter and
submit it to the HoF for a final decision". Let new breakdown article

84 (2) and find out the true concept of "key" wordscontest' and

'dispute’ in relation to initiation of constitutimhcomplaint.

If one is to go by the provision, a law must be tested for its
unconstitutionality in court proceeding. The cohtess dispute over the
unconstitutionality of legislations enacted by HoRRst be submitted to
the CCI. And any court or interested party hasrigbt to submit the
issue of unconstitutionality to the CCI.

Based on the above premises, if any court or afectaid party has the
right to challenge the unconstitutionality of a Jawonstitutional

interpretation could be undertaken without the némda dispute or
contest, which bear a plaintiff versus defendantrcdrama. Thus, the
words and spirit of the provision seem to clear aadnot lead anyone
with an open mind to believe that it is only whéere are contending
parties in a courtroom that the issues of congitality of a law can

exist. Laws, as we all know, are administered andgburtroom as well as
in other government structures. Hence, the undomtistnality of a law

can come to the surface not only in the courtrodmas,also within the

bureaucracy and even on the high stt2et.

Any court, or interested party, can directly appty the CCI and
challenge the constitutional nature of legislati@nalogy of the process
of constitutional interpretation to a civil caseudo dispute is total
fabrication. | think the issue seems to be putrgfeAnd the Constitution
is not as such ambiguous in showing that the is$usconstitutionality

9 The former president, Dr Negasso Gidada v Speakghe HoF and Speaker of
House of Peoples’ Representatives of Federal DeatiociRepublic of Ethiopia

(Decision of CCI of 25 February 2005, Unreportetf). this case, question of
unconstitutionality of the law was raised and biulgefore the CCI/HoF outside the
courtroom without any contestation or dispute. Tdase was brought before CCI by
single person. Therefore, to deal with the un/darginality of law, the existence of

real dispute like in civil case between two parigesot mandatory.
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can be raised both by the Court as well as by theeading parties,
within or outside of the courtroom.

In Melaku case,Mulugeta wonders as to how the Highrt submitted
the question of constitutionality of the proclaras in a situation where
neither the accused nor the prosecutor disputed iavaked it. He
advises the court that ‘it should have declinedsgliction because those
provision of laws clearly deny it jurisdiction teér the case®

Yet, this kind of position is subject to criticismhe reason is that court
can submit constitutional issue to the CCI on Meanitiation while
adjudicating the criminal case of the accused. Morgortantly, article
84 (2) of the FDRE Constitution has empowered Gloairt to invoke
issues of constitutionality whenever the need arigéis is a right track
that was reflected in the document of the consbiuitself and from the
purpose of maintaining constitutionalism by all mgalhe constitutional
mechanism of safeguarding constitutionalism is imestable.

5.2. THE RIGHT TO APPEAL VERSUS FIRST INSTANCE
JURISDICTION OF FEDERAL SUPREME COURT IN
MELAKU’S CASE

Article 8 of the Federal Courts Establishment Raowtion No. 25/1996
and Article 7(1) of the Revised Anti-Corruption $f@ Procedure and
Rules of Evidence Proclamation No. 434/2005 empothker Federal

Supreme Court to assume first instance jurisdictionriminal cases in

which officials of the federal government are cleargn connection with

their official responsibility. Both provisions grathe Federal Supreme
Court, the country’s highest and final judicial ang first instance

jurisdiction over criminal suits involving governmieofficials.

In such case, there are different views regarduegright to appeal when
Federal Supreme Court entertain cases on the bads first instance
jurisdiction. The first line of argument is that fas as Federal Supreme
Court has supreme power and no higher forum availdban it,

% Mulugeta Argawi, Supra note 14
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rendering decision on the basis of its first instajurisdiction means the
losing party automatically loses the right to apegainst the decision.
As the supporter of this argument correctly arguteid, clear that there is

no chance of appe&l. Because the losing party has been deprived of his
constitutional right to appeal if his case has obeen tried and decided
by the Supreme Court. This is clearly the denialtred right granted
under Article 20 (6) of the Constitution which da@s the parties’ right

to appeal. And the right to appeal against a fohedision guaranteed
under the constitution is no longer available t® plarties involved in the
case.

The second argument which also indicates the eadisition of Federal
Supreme Court is that the right to appeal is naiated when the
Supreme Court handle and decide the case basint dinst instance
jurisdiction?? Because, the main purpose of appeal is to attaimighest
quality of justice rendered in the courtroom. Aating to supporters of
this argument, ‘though this practice seem to nartlegvright to appeal,
the disposition of the case by the competent jughges persons tried by
the highest court in advantageous positfdms far as the judges that
preside over the case are senior and more comgatanjudges in other
low level of courts, there is no any doubt on thstice that would be
rendered and it does not amount to violation ofeappight** CCI also
had similar position with the right to appeal imoection to the issue. In
short, in the past there was a perception andipeatitat the laws grant
the Supreme Court exclusive first instance jurisoiicdid not amount to
violating the appeal right of individuafs.

2L wondwossen Demissie, Ethiopian criminal proced(fenerican Bar Association,
Addis Ababa University, 2012), P, 374

2 public Prosecutor v. Tamirat Layret,al,(Federal Supreme Court file No.1/1989. In
this case, the Federal Supreme Court has the quogitiat while establishing appeal
systems adequate attention should be given toieffiand quality justice. So, first
instance jurisdiction of Supreme Court does notwamhdo violating the right to appeal
so long as highest quality of decision in the couig rendered by Supreme Court of the
country.

% Wondwossen Demissie, Supra note 21, p. 375.

*bid.

% |bid
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However, when we see the position of the HoF indWels case, in an
overwhelming majority, it rendered Article 8 (1) &froclamation No.
25/1996 and a similar provision, Article 7 (1) ofoPlamation No.
434/2005, is ‘null and void’. The provisions grdahé Federal Supreme
Court, the country’s highest and final judicial ang first instance
jurisdiction over criminal suits involving governmteofficials. This
decision shows that HoF has changed the previosiigoo and practice
by arguing that when a case has been handled amdiedeby Supreme
Court on the bases of its first instance jurisdittiit violates the right to
appeal of individuals. From this the decision inldke’'s case is the first
ever breaking point of former position and pracitidée-ederal Supreme
Court and CCI on appeal right of individual. Andsthdecision also
portrays the chronology of events accompanyingfitis¢ ever form of
declaration of laws enacted by the HOPR as undatistal.

6. CONCLUSION

In Melaku’s case, there is a view which claims tAdicle 84(2) of the

FDRE Constitution should be interpreted as ‘a laustbe contested for
its unconstitutionality. And Constitutional integbation could be
undertaken if there is contestation of unconstnality of law which

bears a plaintiff versus defendant court drdmaiccordingly, declaring
unconstitutionality of laws in Melaku's case is onstitutional on the
ground that HoF/CCI checked un/constitutionality legislative laws

without real controversy or dispute between thé pagties to a case.

On the other hand, the author argues that the fovishould be
understood in such a way that any court or anyctdte party has the
right to challenge the unconstitutionality of laviis.clear statement, any
court or interested party has the right to subrhi¢ tguestion of
unconstitutionality of laws to the HoF via CCI. Aedingly, as it was
properly done by the Federal High Court in Malakeese, the court has
the right to challenge the unconstitutionality @wk. Constitutional
interpretation could be undertaken without the némda dispute or
contest which abide a plaintiff versus defendaints lobvious that as it

% Mulugeta Argawi, Supra note 14
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was correctly done in Melaku’s case if there issmue of constitutional
interpretation in court of law, the court can by @wn initiation channel
the case to HoF via CCIl. Therefore, whenever cutnal
interpretation on issues before courts of law ariseurts of any level
can refer the case to C&ll think that is why the Federal High Court
correctly followed this line of argument in the Mhl’'s case which is the
best and considered as a landmark case in Ethiopia.

Lastly, in the history of the FDRE, declaring laarsacted by legislature
as it contradicts with the Constitution is a nevempbmenon in Ethiopia.
In Melaku’s case, the HoF declared laws that empedvehe Federal
Supreme Court to preside over a case on the basis first instance
jurisdiction, violate the right to appeal. This tsan is the first ever
breaking point of the former position and practé&thiopian courts and
CCI?® on the right to appeal. It also attests the cemfig of the HoF
while it engages in constitutional interpretati@ecause, the decision of
the HoF breakdown the perceptions that the HoFoisimdependent,
impartial to declare the unconstitutionality ofviaenacted by the HoPR.
This kind of practice should be appreciated and draat values in the
protection of the rights provided under the consith. Therefore, for its
continuity, promoting such kind of practice andltung the capacity of
the HoF that could increase its confidence is essential.

27 Procl. No. 798/2013, Supra note 3, Article 4(1).

% Right to appeal is not violated even if Suprenmi€ handle the case based on its
first instance jurisdiction since the main purpa$dghe appeal is attaining the highest
quality of the decision rendered in the courtrodm.far as the judges that preside on
the case in Supreme Court has higher quality thdggs in other low level of court,
there is no any suspicion on the decision be remtey the Supreme Court and it didn't
amount to violation of appeal right.
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